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Types of Businesses and 

Operations 

Overview 

In choosing to conduct business in the United 

States, Polish businesses should keep in mind that 

business entities are formed under the laws of 

each of the 50 states, not the U.S. federal 

government. The choice of the type of legal 

structure will be dependent on a number of factors 

discussed below. Legal and financial advisors 

should be consulted in making this decision. In 

general, the choice of type of entity will come 

from among the following: 

▪ Corporations 

▪ Limited Liability Companies 

▪ Partnerships (general or limited) 

▪ Various joint venture arrangements that can 

be structured with any of the above-listed 

entity types 

▪ Branch Operations 

There are some key issues to consider in arriving 

at an appropriate arrangement. They include: 

▪ Limited liability protection and risk 

management 

▪ Funding and financing 

▪ Public image 

▪ Income and other taxes 

▪ Repatriation of capital and profits 

Corporations 

A corporation is a legal entity (separate from its 

shareholders) in which the shareholders’ liability 

for the debts and obligations of the corporation is 

limited to the shareholders’ investment in the 

corporation. A corporation is incorporated under 

the law of a specific state. However, the 

corporation can conduct business throughout the 

entire United States, subject to certain state tax 

obligations and registering in those states in 

which the corporation will have a physical 

presence or employees. A corporation in the U.S. 

is roughly similar to a spółka akcyna in Poland. 

However, there is no minimum capital 

requirement for corporations and corporations 

may be privately held or publicly traded. In fact, 

the majority of corporations are smaller entities 

which can be owned by just one or a few 

shareholders. Such smaller corporations are 

sometimes referred to as “close corporations.” 

Formation and Organization 

A corporation is formed by the filing of the 

articles of incorporation (called a certificate of 

incorporation in some states), with the appropriate 

state office in the state in which the corporation is 

to be domiciled. 

The articles of incorporation broadly provide the 

purpose and structure governing the corporation’s 

existence. The corporation’s bylaws lay out more 

detailed and routine governance matters. Only the 

articles of incorporation are filed with any state 

office, but some states require annual reports that 

list the corporation’s directors or officers. 

Capitalization 

A corporation is usually capitalized initially 

through the sale and issuance of stock to the 

shareholders of the corporation. A corporation 

may later sell additional securities to investors or 

other shareholders in order to raise additional 

capital. Such securities normally include equity 

securities (either common or preferred stock) or 

debt securities (either bonds or convertible notes). 

Any issuance of securities must comply with 

federal and state securities laws, necessitating 

care to avoid violating any applicable laws and 

regulations. 

Generally, the board of directors of the 

corporation must authorize the issuance of any 

securities, debt or equity. Securities may be issued 

in consideration of any tangible or intangible 

property or benefit to the corporation, including 

cash, promissory notes or services performed or 

to be performed on behalf of the corporation. 

Governance and Management 

A corporation has two governing bodies - 

shareholders and a board of directors. The 

shareholders meet (either physically or by signing 

a consent form) to elect the board of directors, and 

then periodically to approve certain matters as 

may require shareholder approval under state law 

or the articles of incorporation.  

The board of directors of a corporation is in 

charge of overseeing the management, setting 

policies and strategic direction for the 

corporation, and approving major undertakings, 

such as entering into significant contracts, 

acquisitions, dispositions, settlements, etc. The 

board of directors delegates specific duties to the 

officers of the corporation, which are elected by 
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the board (e.g., President, Secretary, Treasurer), 

who usually run the day-to-day operations. The 

directors of a corporation are elected by its 

shareholders, generally by a majority of those 

shareholders present at a shareholders meeting or 

voting by written consent instead of conducting 

an actual shareholders meeting (if permitted by 

statute and the corporation’s organizational 

documents).  

Directors generally serve one year terms. A 

corporation may, however, opt for a 

“staggered” or classified, board of directors. A 

staggered board is divided into classes of 

directors with the election of directors to be on 

a rotating basis based on their class, which 

results in the election of only a portion of the 

total board each year. 

Distributions to Shareholders 

Subject to certain statutory limitations, a 

corporation, through its board of directors, may 

distribute capital from the corporation or the 

profits of the corporation (called dividends) to its 

shareholders. Generally, earnings and 

distributions to a certain class or classes of stock 

are distributed to all shareholders of such class or 

classes in accordance with their respective equity 

stake in the corporation. However, different 

classes of stock are permitted, including 

"preferred" shares, which generally receive 

preferential treatment to distributions, liquidation 

and may bear interest. Distributions made to 

shareholders of a corporation are taxable income 

attributable to the recipient shareholder. In 

general, corporations may only make such 

distributions when they are solvent, meaning that 

they have a positive net worth. 

Shareholder Liability 

Shareholders of a corporation are generally 

shielded from personal liability for the 

obligations of the corporation. Generally, a 

shareholder’s liability for the debts and 

obligations of the corporation is limited to the 

shareholder’s equity in the corporation. Under 

certain extraordinary circumstances, however, a 

court may decide to “pierce the corporate veil” 

in order to impose liability on shareholders. One 

reason a court may take such action is a 

corporation’s failure to adhere to certain 

corporate formalities, such as corporate record 

keeping, holding board and shareholder 

meetings, electing officers and directors of the 

corporation, and commingling corporate assets 

with non-corporate assets. Another is that one or 

more shareholders are operating the corporation 

as though it were a personal asset. 

Extraordinary Actions 

Although the board of directors of a corporation 

is empowered to bind the corporation on most 

matters, there are certain actions which, 

pursuant to the state’s statutes, may require the 

approval of the shareholders in addition to the 

board of directors. The most common examples 

include mergers, sales of all or substantially all 

of the assets of the corporation, and dissolution 

of the corporation. 

Taxation 

Corporations are taxed at the entity level for 

income attributable to the corporation, which is 

imposed by federal law and by many states and 

some municipalities. In addition, a corporation’s 

shareholders are taxed for any dividends or other 

distributions made to them from the corporation. 

Partnerships 

Partnerships are governed by state law. A 

partnership can either be a general partnership 

or a limited partnership. A limited partnership 

may provide certain partners with limited 

liability protection, as would be the case with 

shareholders of a corporation. At least one 

partner of a limited partnership must be a 

general partner (frequently, either a limited 

liability company or a corporation is the form of 

organization selected for this purpose) and the 

limited partners cannot have control over the 

management or operation of the business. 

In contrast, a general partnership (called a co-

partnership in some states) means that each 

partner is jointly liable for all debts or other 

obligations of the general partnership. There is 

no limitation on a general partner’s liability, 

meaning that the personal assets of a general 

partner may be at risk in the event the 

partnership’s assets are insufficient. 

Overall, creation of a partnership requires little 

or no formality. Nor does it require a written 

agreement, although a written partnership 

agreement setting forth the partners’ intention to 

establish a partnership and their agreement on the 

terms of the business relationship is highly 

advisable. 

It is common for a partnership to appoint a 
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managing partner and to restrict the authority of 

the partners other than the managing partner, 

because each partner is fully liable for the debts 

and obligations of the partnership if it is unable 

to pay them. This means that the partnership’s 

debts and obligations can be recovered from a 

partner’s personal assets to the extent the 

partnership’s assets are not sufficient. A partner 

is also personally liable for the acts and 

omissions and other wrongdoing of its partners 

when such partners are either acting in the 

ordinary course of business or with partnership 

authority. 

Most partnership agreements also specify the 

allocation of profits and losses among the 

partners. State statutes generally permit an 

allocation of profits and losses that is not based 

on the partners’ capital contributions if agreed 

upon in a written partnership agreement. 

Partnerships are tax transparent entities, which 

means that the partnership does not pay income 

tax on its net income, but the tax is paid by the 

partners. 

As is the case with limited liability companies, 

only the certificate of formation (or its equivalent 

depending on the state in which the partnership 

is formed) needs to be filed with the state of 

formation. 

Limited Liability Companies 

Limited liability companies (“LLCs”) combine 

some of the most attractive characteristics of 

corporations and partnerships. An LLC is 

analogous to the spółka z ograniczoną 

odpowiedzialnośćą. Generally, the choice of an 

LLC provides for greater organizational and 

operational flexibility, fewer formalities and more 

favorable tax treatment than corporations, while 

maintaining the limited liability protection 

afforded to corporations. 

One of the most beneficial characteristics of an 

LLC is that, depending on what the owners 

decide, they can be treated either as a tax 

transparent entity or as a taxable entity, yet in 

either case the owners of an LLC are afforded 

limited liability in the same way shareholders of 

corporations are. As a tax transparent entity, all 

taxable income, gains, losses, credits and 

deductions pass through to the constituent 

members of the LLC, rather than being imposed 

on the LLC entity itself. In addition, liability for 

the debts and obligations of the LLC attach to the 

entity rather than the members of the LLC. 

Formation and Organization 

LLCs are formed by the filing of a certificate of 

formation (referred to as the articles of 

organization in some states) with the appropriate 

state officials. 

All governance matters are provided by statute or 

in a written operating agreement (referred to as 

an “LLC agreement” in some states). Operating 

agreements typically also contain the members’ 

agreement on issues regarding capitalization, 

admission and withdrawal of members, voting 

matters and management of the LLC, and 

treatment of profits and distributions to 

members. Only the certificate of formation or the 

articles of organization, as the case may be, are 

required to be filed with the state of formation. 

Capitalization 

Generally, statutes permit members to 

contribute tangible or intangible property or 

services in order to capitalize the LLC. 

Contributions may include cash, real or personal 

property, services or written undertakings to 

provide any of the above in the future. 

Governance and Management 

An LLC generally often has two governing 

bodies – its owners (called members) and one or 

more managers appointed as provided in the 

operating agreement. Alternatively, an LLC can 

be managed solely by some or all of its 

member(s). No matter how the LLC is managed, 

members typically retain their right to vote on 

certain matters, including dissolution, mergers, 

and amending the formation document. 

Managers are generally required to act in good 

faith, with the care an ordinarily prudent person 

in a similar circumstance would use. Assuming 

that this standard is complied with, a manager 

generally will not be liable for its acts or 

omissions to act during their tenure as a manager 

of the LLC. Similar to the protection afforded a 

director of a corporation, the organizational 

documents of the LLC may limit or altogether 

eliminate the monetary liability of a manager of 

an LLC or its members for a breach of the 

manager’s duty. 

Distributions 

All profits and losses, or other distributions are 

made in accordance with the terms of the 

operating agreement. Other times, LLC operating 

agreements provide for a "waterfall" for 
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distributions to be made to certain classes of 

interests. Generally, if not covered in the 

operating agreement, the profits and losses, or 

other distributions will be allocated in accordance 

with the member’s pro rata equity stake in the 

LLC. 

Establishing A Business 

Incorporation 

A corporation, partnership or limited liability 

company can be established and organized in a 

matter of a day or two. A lawyer usually prepares 

the initial articles for filing and oversees the filing. 

The lawyer also usually drafts the other 

organizational documents for the company. 

Companies are established and incorporated on a 

state and not on a national level. Popular states 

for incorporation include the state in which the 

business will have its principal place of business 

or the State of Delaware. Once incorporated, a 

company can qualify to do business in other 

states within the U.S. by filing the appropriate 

forms. 

Tax Identification Numbers 

To conduct business in the U.S., a company will 

need to obtain a federal Employer Identification 

Number (referred to as an “EIN”). A company 

obtains an EIN by the filing of a  Form SS-4 with 

the Internal Revenue Service. A company may 

need to obtain a separate state taxpayer 

identification number in the state in which it has 

its principal place of business and perhaps also in 

other states in which it conducts business. 

U.S. individuals who live in or carry on business 

in the U.S. and file individual tax returns should 

apply for a U.S. Social Security Number. 

Individuals who are not authorized to work in the 

U.S. may also obtain a Social Security Card that 

states that they are not authorized to work without 

authorization by the U.S. Bureau of Citizenship 

and Immigration Services. Individuals not 

eligible for a social security number, which 

include most foreigners, can apply for an 

Individual Taxpayer Identification Number (TIN) 

by applying with the Internal Revenue Service. 

Workers’ Disability 

Compensation and 

Unemployment Compensation 

A company having employees will need to 

obtain workers’ disability compensation 

insurance coverage in each state in which 

employees are located. This coverage provides 

compensation to an employee in the event that 

the employee is injured on the job. 

A company will also need to make payments 

into the unemployment compensation system in 

each state in which employees are located. 

A company also needs to pay Federal 

Unemployment Tax to the U.S. government. 

Unemployment compensation coverage 

provides payments to employees who lose their 

jobs through no fault of their own. 

Independent payroll and benefit agencies are 

available to assist companies with the 

establishment and administration of employee 

payroll and benefits. 

Bank Accounts and Licenses 

Corporate bank accounts can be arranged quickly. 

To open a bank account, a company will need to 

provide the bank with copies of the company’s 

organizational documents, the company’s 

Employer Identification Number and a resolution 

of the company’s governing body authorizing the 

company to transact business with the bank. 

A company may also be required to obtain a 

license for doing business in the places in which 

it operates. These are normally obtained on a 

state or local level. Building permits are 

required for the construction, expansion or 

alteration of any building to ensure compliance 

with zoning laws and building codes. A 

certificate of occupancy will generally be 

needed before a company can move into 

commercial office space that it is leasing. 

Labor and Employment 

Employment Regulations Overview 

Labor and employment law in the United 

States consists of multiple federal and state 

statutes, administrative regulations, and 

judicial decisions, which in whole or in part 
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encompass virtually every area of the 

employer-employee relationship. 

Pre-Hire Issues 

When hiring employees, employers must ensure 

that they do not ask any unlawful questions in 

their applications and interviews. For example, 

an employer may ask an applicant if she/he is 

older than 18 years of age, but it should be 

careful about asking the applicant’s age since 

such inquiries are closely scrutinized. An 

employer is also generally prohibited from 

asking about an employee’s physical or mental 

condition prior to making an offer of 

employment. Drug testing, however, is generally 

legally permissible, provided certain procedures 

are followed. 

Employers may also choose to perform reference 

and/or criminal background checks on applicants. 

The Fair Credit Reporting Act (FCRA) prohibits 

a company from obtaining or using a “consumer 

credit report” in connection with decisions about 

employment unless it first obtains the written 

consent of the individual before the report is 

ordered and gives written notice to the individual 

that a consumer report may be obtained for 

employment purposes. In certain circumstances, 

the consent and notice requirement need not be in 

writing to be effective and in those cases, the 

employer must also notify the applicant of his 

rights under the FCRA. Therefore, an employer 

obtaining information on an applicant’s (or 

current employee’s) “character, general 

reputation, personal characteristics,” from third 

parties to whom it pays a fee (as opposed to 

conducting its own background check) must 

comply with the specific notice and consent 

requirements. Before taking any adverse action 

based in whole or in part on the report, the 

employer usually must also provide the individual 

with a copy of the report and an opportunity to 

dispute the report’s accuracy. 

The New Hire Reporting Act requires employers 

to report information on newly hired employees to 

a designated state agency. Generally, companies 

must report this information within 20 days of the 

hire. While some states also require the reporting 

of independent contractors, federal law does not 

require it. The Immigration Reform & Control Act 

(IRCA), applying to all U.S. employers, prohibits 

the employment of individuals without evidence 

of U.S. work authorization, and goes even further 

to prohibit employers from continuing to employ 

individuals if the company subsequently learns 

that the employee is an “illegal alien” (i.e., an 

individual with no legal employment status in the 

U.S.). Employers must complete Employment 

Verification Forms (Form I-9) for all employees 

hired or rehired after November 6, 1986, within 

three days of the date of hire. Employers must 

retain I-9 Forms for at least three years of the date 

of hire or at least one year after the termination 

date, whichever comes later, else face civil and 

criminal penalties. In 2007, U.S. Citizenship and 

Immigration Services (USCIS) amended Form I-

9 and employers must use the updated form to 

verify employment eligibility of all new hires or 

re-verifications after December 31, 2007. 

In virtually every state, employees are 

presumptively employed “at will.” This means 

that either the employer or the employee may 

terminate the employment relationship at any 

time, for any reason that is not prohibited by law. 

Employers who wish to maintain the “at will” 

status of their employees must be sure that they 

do not make representations to applicants 

contrary to this standard (e.g., that the employee 

will only be terminated for “good cause”). While 

not required, a written “at will” policy helps to 

preserve an employee’s “at will” status. 

Record Keeping Requirements 

Federal and state laws require employers to 

maintain a wide array of records regarding their 

applicants and employees. A non-exclusive list 

of records that must be retained includes: 

applications, records of promotion, demotion 

or termination, payroll records, tax 

information, documents regarding 

unemployment and worker’s disability 

compensation, and hazardous materials and 

occupational noise exposure. 

Discrimination, Harassment and 

Retaliation 

There are a number of federal laws prohibiting 

workplace discrimination against protected 

individuals in regard to application procedures, 

hiring, promotion, termination, compensation, 

job training and other terms, conditions, and 

privileges of employment. Title VII of the Civil 

Rights Act of 1964 prohibits discrimination on 

the basis of sex, race, color, national origin and 

religion. Congress amended Title VII by 

enacting the Pregnancy Discrimination Act 

which includes discrimination on the basis of 

pregnancy within the category of unlawful 
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gender discrimination. Title VII applies to 

employers with 15 or more employees. 

Congress also enacted the Age Discrimination in 

Employment Act (ADEA) to prohibit age 

discrimination against employees 40 years of age 

or over. The ADEA applies to employers who 

have 20 or more employees. Similarly, the 

Americans with Disabilities Act (ADA) typically 

applies to employers with at least 15 employees 

and prohibits discrimination on the basis of a 

disability. Under the ADA, a covered employer 

may be found to “discriminate” if the employer 

fails to provide reasonable accommodation that 

would enable an otherwise qualified employee 

with a disability to perform the essential functions 

of the job, unless the employer can demonstrate 

that the accommodation poses an undue hardship. 

Pursuant to the Equal Pay Act, which is a part of 

the Fair Labor Standards Act (FLSA), employers 

shall not engage in sex-based wage discrimination 

between men and women in the same 

establishment who are performing under similar 

working conditions. The Equal Employment 

Opportunity Commission (“EEOC”) administers 

and enforces these laws and promulgates 

interpretative regulations. 

States have their own anti-discrimination 

statutes paralleling the federal laws above and 

also prohibiting workplace discrimination. 

Often, state laws include additional protected 

categories and require a lower number of 

employees for applicability to employers. State 

fair employment agencies, the EEOC, or both 

administer and enforce these laws. 

Federal and state laws also prohibit harassment 

based on any protected category, such as sex or 

race. Harassment is generally defined as 

unwelcome conduct or communication based on 

a protected category, which is severe and 

pervasive and has the purpose or effect of 

substantially interfering with an individual’s 

employment. Not only are employers prohibited 

from engaging in unlawful harassment, but they 

also have a duty to prevent unlawful harassment 

by others in the workplace, including coworkers 

and customers. 

Federal and state laws also prohibit retaliation 

against individuals for exercising their rights 

under these statutes, such as filing a 

discrimination claim. 

Compensation and Fringe Benefits 

Federal and state statutes directly affect the 

payment of salary, wages and fringe benefits to 

employees and govern child labor regulations 

and equal-pay provisions. The federal Fair 

Labor Standards Act (“FLSA”) sets minimum 

wage and overtime pay requirements. Federal 

minimum wage and overtime pay standards are 

set and enforced by the U.S. Department of 

Labor’s (“DOL”) Wage and Hour Division. At 

the present time, the federal minimum wage is 

$7.25 gross per hour. However, most states have 

imposed a higher minimum wage for employees 

in their state, and even some cities have an even 

higher minimum wage for employees working 

in their territories.  

In addition, FLSA requires overtime pay at a 

rate of not less than 1-1/2 times the regular rate 

of pay after 40 hours of work in any workweek. 

The FLSA provides an exemption from both 

minimum wage and overtime pay for employees 

employed on a salaried basis as “bona fide 

executive,” “administrative,” “professional,” 

“outside sales employees,” and certain 

“computer employees,” provided that those 

employees earn at least a gross salary of $684 

per week.  

The federal Family and Medical Leave Act 

(“FMLA”) provides eligible employees of 

covered employers the right to take up to 12 

workweeks of unpaid leave in a 12-month period 

for the birth and care of a newborn child of the 

employee, for placement with the employee of a 

child for adoption or foster care, to care for an 

immediate family member (spouse, parent or 

child) with a serious health condition, or when the 

employee’s own serious health condition makes 

the employee unable to perform his or her job. 

The National Defense Authorization Act for FY 

2008 (NDAA) amended the FMLA to permit a 

“spouse, son, daughter, parent, or next of kin” to 

take up to 26 workweeks of leave to care for a 

“member of the Armed Forces, including a 

member of the National Guard or Reserves, who 

is undergoing medical treatment, recuperation, or 

therapy, is otherwise in outpatient status, or is 

otherwise on the temporary disability retired list, 

for a serious injury or illness.” 

A “covered employer” is one with 50 or more 

employees during 20 or more weeks in the current 

or previous calendar year. To be an “eligible 

employee” an individual must have worked for 

the employer for at least 12 months, have worked 
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at least 1,250 hours during the year preceding the 

start of the leave and be employed at a worksite 

where the employer employs at least 50 

employees within a 75 mile radius. Nothing in the 

FMLA supersedes any provision of State or local 

law that provides greater family or medical leave. 

In addition, nothing in the FMLA prevents an 

employer from providing more generous benefits. 

Rights granted by the FMLA may be enforced by 

employees in court, individually or as a class 

action, or by the DOL. Employee benefits and 

plans are subject to extensive regulations via the 

Employee Retirement Income Security Act 

(“ERISA”), the Internal Revenue Code (“IRS”), 

the Consolidated Omnibus Budget Reconciliation 

Act (“COBRA”), the Health Insurance Portability 

and Accountability Act of 1996 (“HIPAA”) and 

other federal and state laws and regulations. 

ERISA regulates both welfare benefit and 

pension plans and sets forth standards and 

requirements for fiduciary responsibilities, 

disclosure, participation, vesting, accrual and the 

like. It also has a civil enforcement mechanism 

for employees. State law causes of action, 

however, are completely preempted by ERISA. 

Responsibility for ERISA is divided among three 

federal agencies: the IRS (participation, benefits 

accrual, vesting and funding); DOL (reporting, 

disclosure, fiduciary obligations and civil 

enforcement); and Pension Benefit Guarantee 

Corporation (administer, enforce and fund plan 

termination insurance programs). 

Under COBRA, employees and their dependents 

are allowed to maintain company medical 

insurance plans in situations where they would 

otherwise lose coverage. This right may be 

triggered if, for example, there is a termination, 

layoff, divorce or death. The employees and/or 

their dependents may continue their existing 

insurance coverage by paying the company’s 

cost for the insurance plus a minimal 

administrative fee. Eligible employees and 

dependents can extend their coverage for up to 

18 months in most cases. COBRA applies to 

companies with 20 or more employees at work 

for more than 50% of the workdays in the prior 

year. 

Companies in the U.S. that utilize group plans 

are prohibited from adopting eligibility rules 

based upon health related factors and are 

prohibited from charging higher premiums to 

those with certain health conditions. HIPAA 

applies to any company or insurance carrier that 

provides group health insurance to two or more 

current employees starting on or after June 1, 

1997. HIPAA also applies to individual policies. 

The Act prevents companies from applying any 

pre-existing condition exclusion to an employee 

who was covered under a prior company’s plan 

within 63 days of the time of hire. 

The Health Maintenance and Organization Act 

(“HMO”) permits an employer to elect one or 

more qualified HMOs in the health plan 

alternatives it offers to its employees, provided it 

meets the following conditions: the employer (1) 

employs 25 or more employees, (2) is subject to 

the minimum wage requirements of the FLSA, or 

would have been required to pay a minimum 

wage, except for the exemptions provided in the 

FLSA, (3) already provides health insurance 

benefits to its employees, and (4) a qualified 

HMO is available where at least 25 of its 

employees reside. 

Traditional Labor Laws 

The National Labor Relations Act (“NLRA”) 

regulates the relationship between private-sector 

employers, unions, and employees and is 

administered by the National Labor Relations 

Board (“NLRB”). Among other things, the 

NLRB conducts representation elections to 

determine if employees will be represented by a 

union, decides whether the composition of 

bargaining units need to be clarified, and 

investigates and prosecutes unfair labor practice 

charges. The NLRB processes only those charges 

of unfair labor practices and petitions for 

employee elections that are filed with the NLRB 

in one of its 51 Regional, Subregional, or 

Resident Offices. States have their own similar 

statutory framework regulating the relationship 

between public-sector employers, unions, and 

employees. Under federal and state law, it is 

unlawful to discriminate or retaliate against 

employees engaging in protected concerted 

activity. After a union is certified or recognized 

as the collective bargaining representative of 

employees, the employer must meet with the 

union to negotiate over terms and conditions of a 

collective bargaining agreement.  

Collective bargaining agreements need not 

conform to any particular format, but typically 

they specify management’s rights, wage rates in 

each job classification, hours, breaks, meal 

times, fringe benefits, that union dues will be 

deducted from employee paychecks, the 

employer’s right to discharge employees only for 



 

 8  

just cause, a grievance procedure that leads to 

final and binding arbitration and other terms and 

conditions of employment. Both sides possess 

significant economic weapons to force the other 

to accede to its demands and break an impasse. 

For example, an employer may lock out 

employees and the union may exercise its right 

to strike the employer. 

Layoffs 

U.S. law requires certain companies to give 

employees a 60-calendar day advance notice of 

planned layoffs in cases of mass layoffs which 

are expected to last for six months or longer. The 

Worker Adjustment and Retraining Notification 

Act (“WARN”) applies to companies with 100 or 

more full-time employees or the equivalent (i.e., 

any combination of 100 workers or more who 

work a minimum of 4,000 hours per workweek, 

excluding overtime). Under the WARN Act, a 

mass layoff means a reduction in force which is 

not a result of a plant closing and results in an 

employment loss at a single site of employment 

during any 30-day period for either (1) a loss of 

50 jobs (excluding any part-time employees) that 

affects 1/3 of the employees (excluding any part-

time employees) or (2) a loss of at least 500 

employees (excluding any part-time employees). 

When there are multiple layoffs, then any layoff 

occurring within 90 days of the latest layoff is 

taken into consideration to determine if WARN 

notice is required, unless the employer 

demonstrates that the employment losses are the 

result of separate and distinct actions and causes 

and are not an attempt by the employer to evade 

the requirements. A company’s failure to provide 

notice results in liability for up to 60 days for 

back pay plus reimbursement for medical or 

other expenses which would have been covered 

during the time period. Under WARN, newly 

hired workers (i.e., workers employed less than 

120 days at the company) can receive back pay 

and lost benefit coverage only up to 1/2 of the 

days actually worked. The company may be 

subject to a fine for failure to provide the 

required notice, as well as attorney’s fees to the 

complainant/plaintiff. 

Workplace Safety 

Companies in the U.S. must maintain a safe 

working environment for their employees. Under 

the Occupational Safety and Health Act 

(“OSHA”), any employer engaged in a business 

that affects interstate commerce has a general 

duty to maintain a safe place to work and to 

comply with all OSHA regulations issued by the 

DOL. OSHA requires that employers maintain 

certain records regarding work-related injuries 

and that certain reports be filed in cases of 

accidents causing severe injury, or especially in 

accidents resulting in death. OSHA officials have 

the right to enter the company’s facility in order 

to check compliance with safety standards, and 

to review records. 

OSHA also protects employees who report unsafe 

workplaces or safety hazards, employees who 

participate in OSHA proceedings, and employees 

who attempt to exercise their rights (e.g., refuse to 

work with unsafe machinery) under the Act. 

Employees who feel that they have been 

discriminated against under OSHA may complain 

to the DOL and in some states there are also 

whistleblower claims available to them for relief. 

Under OSHA, each state may develop a state 

occupational safety and health plan that is at least 

as effective as the federal plan. Once the state 

plan has been submitted and approved by the 

DOL, that plan then likely preempts the federal 

plan, providing the state with exclusive 

jurisdiction over occupational safety and health 

within its territory.  

Miscellaneous Statutes 

Other regulations enacted to both protect the 

labor force and to take the place of public 

insurance are mentioned here, although this is 

not an all-inclusive list. 

Workers’ Disability Compensation 

Each state has a statutory scheme that requires 

employers to provide wage and medical benefits 

to an employee incurring a disabling injury 

during the course of employment without regard 

for fault. Employers must either purchase 

worker’s disability insurance or meet certain 

requirements to be self-insured. 

Unemployment Insurance 

States have unemployment insurance laws that 

provide for the contribution of unemployment 

taxes, reimbursement of benefits and ultimate 

payment of unemployment benefits to eligible 

claimants. Since all 50 states must meet federal 

guidelines, unemployment insurance systems 

across the country are very similar. 
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Whistleblowers’ Protection Act 

Many states have statutes protecting employees 

who report a violation or suspected violation of 

any local, state or federal law. The protection 

also typically extends to employees participating 

in hearings, investigations, legislative inquiries 

or court cases. 

Drug Free Workplace Act 

Federal contractors and recipients of federal 

grants are required to ensure a drug-free 

workplace. A companion law requires drug and 

alcohol testing for all transportation industry 

employees who have safety-sensitive functions. 

Federal Bankruptcy Code 

This law prohibits the termination of an 

employee or discrimination against an 

individual because that person has filed for 

bankruptcy or because that individual’s 

spouse/parent/child has filed for bankruptcy. 

Consumer Credit Protection Act 

This places limits on the amount of wages that 

a creditor may garnish. There is a 25% of 

disposable income limit on garnishments, and 

further protection for lower-paid, part-time 

workers. 

Invasion of Privacy 

Federal employees have a right of privacy in 

certain circumstances pursuant to the U.S. 

Constitution. Some states also have statutes 

protecting private employee privacy rights. 

Where such statutes do not exist, many states 

recognize common-law invasion of privacy 

rights such as intrusion, false light, public 

disclosure of private facts and appropriation. 

Miscellaneous Common Law Action 

Many states recognize additional common law 

actions, such as defamation, tortious interference 

with contract, and intentional infliction of 

emotional distress. 

Immigration 

Overview 

U.S. immigration law is federal law and, as such, 

it does not vary from state to state. Immigration 

laws are now enacted, implemented, administered 

and enforced by the Department of Homeland 

Security. U.S. Citizenship and Immigration 

Services (USCIS) and U.S. Customs and Border 

Protection (USCBP) are the primary agencies of 

the Department of Homeland Security that 

approve and admit foreign nationals for 

employment in the U.S. Companies interested in 

employing foreign nationals must first determine 

if the individual requires sponsorship for U.S. 

work authorization; then, they must determine 

whether the individual and the work qualify for 

work authorization. Under the U.S. Immigration 

and Nationality Act, there are different eligibility 

requirements and documentation requirements in 

employing a foreign national. The most common 

employment relationships and a broad overview 

of the visa categories that apply to those 

relationships are explained below. 

Business Visitors 

Foreign companies may send their employees to 

the United States upon invitation by a U.S. 

company without requiring a work visa if the 

foreign national will enter the U.S. to engage in a 

business activity that does not involve gainful 

employment in the U.S. Acceptable activities 

under this visa category may, in appropriate 

circumstances, include: to attend meetings or 

conferences; to consult with business associates; 

to negotiate contracts; to investigate and identify 

business locations and/or opportunities; to 

participate in litigation; to attend or participate in 

professional or business conferences or seminars; 

and to engage in independent (market) research 

which principally benefits the foreign employer. 

These foreign individuals must apply for Business 

Visitor (B-1) visas at the U.S. Consulate in their 

home country. B-1 visas are issued for the time 

required by the U.S. company or foreign 

company, with a maximum initial admission 

period allowed of six months. B-1 status can 

generally be extended for a maximum period of 

six months while in the U.S. B-1 visa holders may 

also change their status to another visa category 

while in the U.S. 

Some countries such as Poland participate in the 

Visa Waiver Program and nationals from those 

countries may enter the U.S. in Visa Waiver status 

for trips of up to 90 days or less provided that their 

intent is the same as that required for the B-1 visa. 

While the Visa Waiver has the advantage of not 

requiring advanced processing through a U.S. 
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Consulate, thereby speeding up the process of 

getting the foreign individual into the U.S., the 

biggest disadvantage of the Visa Waiver Program 

is that foreign individuals who enter in that status 

may not seek to extend their stay or to change 

their status to another visa category while in the 

U.S. It should also be noted that Canadian citizens 

are exempt from having to obtain a B-1 visa prior 

to making a business visitor entry. 

U.S. Sponsored Employment 

The majority of work authorizations issued to 

foreign nationals are those in cases where the U.S. 

companies seek to sponsor foreign nationals for 

employment in the U.S. In these cases, 

individuals cannot apply for U.S. employment 

authorization directly with the USCIS without the 

sponsorship (i.e., offer of employment and 

sponsorship for a work visa) of a U.S. company. 

Companies seeking to employ foreign nationals in 

the U.S. are generally first required to apply with 

the USCIS, and sometimes also with the U.S. 

Department of Labor (DOL) depending on the 

visa category, to obtain work authorization for the 

foreign national. Once the U.S. company obtains 

an approval for work authorization, the foreign 

national (with the exception of Canadian citizens) 

must then apply for a visa at the U.S. Consulate in 

his/her home country, or in some cases in the 

country of their residence. Canadian citizens can 

apply for admission with a USCIS approval for 

work authorization directly at U.S. ports of entry 

(except for E visa status). 

The most widely utilized work visa categories are 

the following: 

H-1B Specialty Occupation visas 

H-1B nonimmigrant worker visas are designed 

for foreign nationals who are employed by a 

U.S. company and enter the U.S. to perform 

professional services in a specialty occupation. 

To qualify for H-1B status, the U.S. position must 

be one that requires, as a minimum, a U.S. 

Bachelor’s degree or its equivalent. The foreign 

national must also hold the equivalent of a U.S. 

Bachelor’s degree in the specialty area where 

she/he will be employed in the U.S. In some 

cases, the foreign national is also required to hold 

an applicable license in the state where they will 

be employed. Companies must first obtain a 

prevailing wage determination. The prevailing 

wage is determined by the DOL on the basis of 

the occupational category and the metropolitan 

statistical area in which the employee will be 

working. Second, the company has to obtain 

certification of a Labor Condition Application 

(LCA) from the DOL. Then, the company has to 

post the LCA at the worksite, and must maintain 

LCA files for all H-1B employees. Once the 

certified LCA has been obtained, the company 

may then apply with the USCIS for the H-1B 

nonimmigrant approval. The USCIS sets an 

annual numerical cap on the number of new H-1B 

visas issued, therefore, the H-1B status may not 

always be available during the fiscal year (this 

does not apply to extensions of H status or change 

of employer where the individual currently holds 

H status). H-1B status is generally issued for three 

years, and can be extended for a maximum period 

of stay in that category of six years. 

Intracompany Transfer or L-1 Visas 

L-1 (Intracompany Transfer) status is utilized by 

companies wishing to transfer their employees 

from a foreign business entity to a U.S.-based 

parent company, subsidiary, affiliate, or branch 

office. The foreign employee must have been 

employed with the foreign business entity for at 

least one year within the last three years 

immediately prior to being transferred to the U.S. 

There are two categories of L-1 status, those for 

executive or managerial employees (L-1A visas) 

and those for specialized knowledge employees 

(L-1B visas). Intracompany transfer employees 

are generally not required to demonstrate that they 

hold the equivalent to a U.S. Bachelor’s degree in 

order to qualify for this visa category. However, 

the company must provide documentation to the 

USCIS to demonstrate the employee qualifies in 

either category in order to transfer the employee 

to the U.S. in a temporary position. L-1 visas are 

issued for either one (new office) or three years 

(existing office) the first time an employer applies 

for the L-1 status with the USCIS. Canadian 

citizens may apply for L-1 status directly at U.S. 

ports of entry and, upon approval, are admitted 

into the U.S. for work immediately. L-1A 

employees are authorized a maximum period of 

stay of seven years in that status, while L-1B 

employees are authorized a maximum period of 

stay of five years. 

Treaty Trader or Treaty Investor Visas 

Under international trade and commerce treaties 

between the U.S. and other nations, certain 

foreign companies, including those from Poland, 
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can apply for U.S. work authorization directly 

with the U.S. Consulates within their country. 

These are the category of Treaty Trader (E-1) or 

Treaty Investor (E-2) visas. The E-1 visa category 

is utilized by companies engaged in substantial 

trade with the U.S. An employee who seeks to 

enter the U.S. in E-1 status must qualify as one 

who has executive or supervisory duties, or who 

possesses essential skills needed by the company 

in the U.S. The E-2 visa category is utilized by 

foreign companies who substantially invest in a 

U.S. company. An employee who seeks to enter 

the U.S. in E-2 status must be fulfilling an 

important role in the U.S. company, either as the 

investor or as a manager, or the employee must be 

specially trained in the specialty area, or must be 

highly qualified and necessary for the 

development of the investment in the U.S. Most E 

visas are issued by the U.S. Consulate for a period 

of five years, after which they can be renewed 

with documentation that the need still exists for 

that individual to hold E status in the U.S. In 

addition, in order to obtain either E-1 or E-2 

nonimmigrant status, the company and individual 

must meet the following qualifications: 

▪ there must be a treaty of commerce and 

navigation, or a bilateral investment treaty 

between the U.S. and the country of 

nationality of the foreign company and/or 

investor (which Poland has with the U.S.); 

▪ the company (i.e., those who ultimately own 

the company) or the individual engaging in 

trade or investment in the U.S., must have 

the same nationality as the treaty country; 

and, 

▪ the individual applying for the E visa at the 

U.S. Consulate must be a citizen of the same 

treaty country. 

Company Sponsored Permanent Residency 

Companies in the U.S. may also sponsor their 

professional foreign employees for Legal 

Permanent Resident (“Green Card”) status. 

Sponsoring an employee for Legal Permanent 

Residence in the U.S. is a privilege, and not 

required of the company by either state or federal 

employment or labor laws. The success and 

processing time of the petition is largely 

determined by the occupational category of the 

foreign employee and by the state of the U.S. 

economy at the time of application. 

With respect to most employment-based green 

card categories, a company must first apply for 

Labor Certification with the U.S. Department of 

Labor, under a system called PERM, before 

obtaining an immigrant visa and Legal 

Permanent Residency status for their employee 

from the USCIS. The Department of Labor 

requires documentation to show that the 

company is unable to find a qualified candidate 

within the U.S. labor force to fulfill the position. 

Some occupations are easier than others to 

certify, but the whole process may take years 

until the individual obtains a green card from 

USCIS. 

Payments To Foreign 

Persons 

Proprietorships and Branches 

No additional tax is payable if an individual 

proprietor simply takes funds back to a foreign 

country after paying U.S. personal income tax. 

No additional tax is payable if a branch of a 

foreign entity sends funds to the foreign entity 

(after apportioned and branch taxes have been 

paid). 

However, any time that a U.S. taxpayer 

(including a company established in the U.S. by 

a foreign entity) makes a payment (of any 

nature) to a non-resident, U.S. tax and 

concomitant withholding obligations may be 

applicable. 

Dividends, Royalties, Interest 

Portfolio Dividends 

Under the U.S.-Poland Tax Treaty, a U.S. 

withholding tax of 15% will apply to portfolio 

dividends paid to the Polish person or entity. 

Non-Portfolio Inter-Corporate Dividends 

Pursuant to the U.S.-Poland Tax Treaty, U.S. 

withholding on non-portfolio dividends is limited 

to 5% paid to Polish shareholders holding at least 

10% of the voting stock of the U.S. subsidiary. 

Only direct stock ownership is considered in 

calculating the 10% holding, though shares held 

by a tax transparent entity (e.g., a partnership or 

LLC) are considered to be held directly. 

Dividends are not deductible from the taxable 

income of the U.S. company. 
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Royalties 

Pursuant to the U.S.-Poland Tax Treaty, U.S. the 

withholding on royalty payments to Polish 

entities is 10%. 

Interest 

Pursuant to the U.S.-Poland Tax Treaty, U.S. 

interest payments to Polish entities is exempt 

from withholding tax. 

Management Fees and Administrative 

Support Reimbursements 

Under the U.S.-Poland Tax Treaty management 

or administrative support fees paid to a Polish 

resident is not subject to withholding tax. 

However, the Internal Revenue Service will 

examine the reasonableness of any such fees for 

any amount considered to be excessive in terms 

of what could have been obtained in an arms-

length transaction being categorized as 

constructive dividends and taxed at the applicable 

dividend rate (see above). Expenses incurred in 

the foreign jurisdiction should be carefully 

analyzed to ensure that all expenses related to the 

U.S. operations, such as executive support, 

engineering services, technical support and 

services, marketing, advertising, etc. are being 

reimbursed to the Polish resident in terms 

comparable to those of an arms-length 

transaction. 

Payments to Polish residents for services are 

generally deductible from the taxable income of 

the U.S. company. 

Executive Compensation 

Executive compensation, including director’s 

fees, received by a Polish resident for 

employment duties performed in the U.S. will 

generally be taxable by the U.S., subject to the so-

called “183 day rule”, which exempts such 

compensation from U.S. tax if the: 

▪ Employee is present in the U.S. for less 

than 183 days of a taxable year, 

▪ Compensation is paid by a non-U.S. 

employer 

▪ Expense of such compensation is not 

borne by the U.S. entity. 

Internal Revenue Service Reporting 

Obligations 

Dividends 

Regardless of whether dividends were actually 

paid or constructively received, the U.S. company 

will be required to withhold and remit the U.S. tax 

on dividends paid to foreign persons and entities. 

Additionally, the U.S. company will have to file 

IRS Form 1042, Annual Withholding Tax Return 

for U.S. Source Income of Foreign Corporations 

and IRS Form 1042-S Foreign Corporation’s U.S. 

Source Income Subject to Withholding Annually. 

Royalties 

All royalty payments to foreign persons and 

entities must be reported annually by the U.S. 

company on IRS Form 5472, Information 

Return of a Foreign Owned U.S. Corporation. 

Management Fees 

All management and service fee payments to 

foreign persons and entities must be reported 

annually by the U.S. company on IRS Form 5472, 

Information Return of a Foreign Owned U.S. 

Corporation. 

Other 

To claim a reduction of taxable rate or 

exemption from tax for any of the items 

discussed above, the foreign person or entity 

must file IRS Form 8833, Treaty-Based Position 

Disclosure Statement, and must provide the U.S. 

company with the applicable of the following: 

▪ IRS Form W-8BEN, Certificate of 

Foreign Status of Beneficial Owner for 

United States Tax Withholding (for 

beneficial owners to claim foreign status, 

beneficial ownership, and a reduced rate 

or exemption from withholding). 

▪ IRS Form W-8ECI, Certificate of Foreign 

Person’s Claim for Exemption from 

Withholding of Income Effectively 

Connected with the United States (to 

claim foreign status, beneficial 

ownership and claim income is 

effectively connected with the conduct of 

a trade or business in the U.S.). 

▪ IRS Form W-8EXP, Certificate of 

Foreign Government or Other Foreign 

Organizations for United States 

Withholding (for foreign governments, 

international organizations, foreign 
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central banks, or foreign tax exempt 

organizations to establish foreign status, 

claim beneficial ownership, and, if 

applicable, claim a reduced rate or 

exemption from withholding). 

Customs 

Overview 

The U.S. Customs and Border Protection 

(“CBP”) regulates imports into the United States 

as part of the Department of Homeland Security. 

CBP approves the clearance of imported goods 

and enforces trade and tariff laws. CBP also 

enforces the laws of other governmental agencies 

such as the Food and Drug Administration that 

may require special documentation at the time of 

import or impose additional obligations upon 

importers. 

Imports include any shipment that physically 

enters the U.S. Customs Territory, including 

imports of equipment, manufacturing 

components, finished products, samples, 

consignments, returns, or items that have been 

previously imported into the U.S. The Customs 

Territory of the U.S. includes the States, the 

District of Columbia and Puerto Rico. An 

“importer” is commonly referred to as the 

“importer of record.” An importer of record is the 

person or entity that CBP will primarily hold 

responsible for the payment of duties on 

imported merchandise and meeting other import 

requirements, although liability can be extended 

to other parties involved in the transaction. 

The importer of record is responsible for using 

reasonable care to enter, classify and value 

imported merchandise, and provide any other 

information necessary to enable CBP to properly 

assess duties, collect accurate statistics and 

determine if the goods are admissible. 

Arrival of Goods 

Imported goods are not legally entered in the U.S. 

commerce until after the shipment has arrived 

within the port of entry, CBP has authorized 

delivery of the merchandise and the estimated 

duties have been paid. This is normally 

accomplished by filing the entry documents, 

either by the importer or by the importer’s agent. 

In addition, it is the importer of record’s 

responsibility to arrange for examination and 

release of the goods. 

CBP does not notify the importer of the arrival of 

the shipment. The carrier of the goods usually 

makes notification of arrival. Arrangements 

should be made to ensure that the importer or its 

agent is informed immediately of arrival so that 

the entry can be filed and delays in obtaining the 

goods avoided. 

Classification 

The importer must determine the classification 

number of the merchandise being imported. The 

Harmonized Tariff Schedule of the United States 

(HTSUS), issued by the United States 

International Trade Commission, prescribes the 

classification of merchandise by type of product; 

e.g., animal and vegetable products, textile fibers 

and textile products. Improper tariff 

classifications can result in the underpayment or 

overpayment of duties owed to CBP or the failure 

to satisfy import restrictions. 

Duty Rates 

The duty rate of an item is tied to its 

classification number so the importer must pay 

estimated duties and processing fees if 

applicable. 

The HTSUS provides several rates of duty for 

each item: general rates for countries with which 

the U.S. maintains normal trade relations (NTR); 

special rates for special trade programs (zero, or 

lower than the rates currently assessed on goods 

originating in NTR countries); and column 2 rates 

for imports not eligible for either general or 

special rates. Customs duties are generally 

assessed at ad valorem rates, a percentage of 

which is applied to the dutiable value of the 

imported goods. Some articles, however, are 

dutiable by some other form of measurement and 

others at a compound rate of duty (i.e., 

combination of both ad valorem and specific 

rates). 

Special trade programs such as USMCA and 

Generalized System of Preferences (GSP) allow 

for a reduced or zero duty rate for qualifying 

imports. Each trade program has rules of origin 

that should be closely examined before making 

such a declaration for preferential duty treatment. 
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Valuation 

The importer must declare the dutiable value of 

merchandise. The means of appraisement must 

be accepted by CBP. Several appraisement 

methods are used to arrive at this value. The 

transaction value serves as the primary basis of 

appraisement. Transaction value is the price 

actually paid or payable by the buyer to the seller 

for the goods imported. Other costs may affect 

the dutiable value of merchandise, such as 

packing costs, selling commissions, royalty or 

licensing fees, etc. 

Penalties 

Customs laws set forth strict monetary penalties 

for false statements and/or omissions. 

Specifically, a violation of 19 U.S.C. §1592 

occurs when a person, through fraud, gross 

negligence, or negligence, enters, introduces, or 

attempts to enter or introduce any merchandise 

into the commerce of the U.S. by means of any 

document or electronically transmitted data or 

information, written or oral statement, or act 

which is material and false, or any omission 

which is material or aids or abets any other 

person in such activity. A document, statement, 

act, or omission is material if it has the potential 

to alter the classification, appraisement, or 

admissibility of merchandise, or the liability for 

duty, or if it tends to conceal an unfair trade 

practice under the antidumping, countervailing 

duty or similar statute, or an unfair act involving 

patent or copyright infringement. Violations of 

19 U.S.C. §1592 can occur regardless of whether 

the false act or omission deprives the U.S. of 

duty. 

Many violations could also result in the 

assessment of liquidated damages against the 

company’s importer’s bond. These penalties can 

apply both to dutiable and duty-free items. 

Focused Assessments and the 

Importer Self-Assessment 

Program 

CBP uses Focused Assessments as a means to 

evaluate the compliance of importers with U.S. 

customs laws and regulations. Although CBP has 

the right to verify the data of each individual 

customs Entry filed for imported merchandise, 

the Focused Assessment (FA) program allows 

CBP to review and evaluate the internal controls 

and procedures implemented by a company to 

ensure accurate data is routinely submitted to 

CBP. 

The Importer Self-Assessment (ISA) program is 

a voluntary program that allows qualified 

importers to assume the responsibilities for 

assessing their compliance with less CBP 

oversight. ISA participants may be removed 

from the audit pool established for 

comprehensive audits, including FA’s. In order 

to participate in the ISA program, an importer 

must be a member of the Customs-Trade 

Partnership against Terrorism (C-TPAT), must 

be a resident importer of the U.S., must have two 

years of importing experience prior to the date 

the importer applies to the program and comply 

with all applicable customs laws and regulations 

among other things. The importer may meet the 

requirements of the ISA program by using 

internal resources or using an objective third 

party exercising due diligence and reasonable 

care. 

C-TPAT 

C-TPAT is a joint government-business 

initiative aimed at building cooperative 

relationships that strengthen overall supply chain 

and border security. Although the government 

describes the program as voluntary, it has 

become necessary from a business perspective 

to: (1) reduce border delays and (2) meet 

customer requests that suppliers participate in C-

TPAT. Customs requires participants of C-TPAT 

to adopt methods to manage the security of their 

supply chain. Applicants must submit signed 

agreements to Customs, representing their 

commitment to the C-TPAT security guidelines. 

Foreign Trade Zones 

A Foreign-Trade Zone (FTZ) is a restricted 

access site in or adjacent to a port of entry. 

Under zone procedures, foreign and domestic 

merchandise may be admitted into zones for 

operations such as storage, exhibition, 

manipulation, destruction, assembly, 

manufacture and processing, without being 

subject to formal customs entry procedures and 

payment of duties, unless and until the foreign 

merchandise enters the customs territory for 

domestic consumption. 
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Federal Income Tax 

Overview 

The United States tax system is comprised of 

separate Federal, state and local taxes. Federal 

taxes support the national government while state 

and local taxes support the respective political 

subdivisions. This addresses the U.S. Federal 

income tax system. 

In addition to income taxes, the U.S. Federal tax 

system contains specific excise, estate, and gift 

taxes. The U.S. Federal tax system does not 

include a national sales tax or a Federal value 

added tax. 

U.S. Federal income tax legislation generally is 

codified in the Internal Revenue Code (“IRC”) of 

1986 (Title 26 of the United States Code), as 

amended. The bilateral income tax treaties to 

which the United States is a party and other 

Congressional enactments are additional sources 

of Federal income tax law.  

The Internal Revenue Service (“IRS”), a bureau 

of the U.S. Treasury, enforces the Federal 

income tax provisions contained in these 

various sources. The U.S. Federal income tax 

system is an extremely complex set of laws that 

are subject to constant change. These changes 

arise, in part, to assist the U.S. Congress in 

achieving specific revenue raising goals. In 

addition to raising revenue, the U.S. Congress 

uses certain income tax provisions as a means of 

encouraging and discouraging certain forms of 

economic conduct by either offering tax 

incentives or disincentives in comparison to 

alternate economic choices. These laws are 

often supplemented with regulations, rulings, 

and other administrative pronouncements issued 

by the IRS. 

The U.S. Federal income tax system is premised 

upon taxpayers voluntarily filing required annual 

tax returns on a timely basis and remitting taxes 

owed. Taxpayers generally have an obligation to 

pay estimated taxes due for the entire year on a 

periodic basis throughout the year via source-

based withholding from certain types of income. 

At the end of the tax year (usually a calendar 

year), the taxpayer files an annual return for the 

tax year and determines his annual tax liability 

for that year. If previously withheld taxes exceed 

the total tax due, a refund of tax is made. If 

additional taxes are owed, payment of the 

outstanding amount is required. 

U.S. Corporate Income Tax 

There are two broad types of corporations in the 

U.S.: 

▪ Corporations that are subject to 

tax at the corporate level 

▪ Corporations that are treated as tax 

transparent entities whereby the 

corporate income is instead taxed at the 

shareholder level. 

Traditional corporations (sometimes referred to 

as “C-corporations”) are taxed at the corporate 

level, currently at a flat rate of 21%. 

Distributions and dividends paid to their 

shareholders are generally taxed again upon 

receipt by shareholders (this is sometimes 

referred to a being subject to double tax).  

Companies, such as LLCs, treated as tax 

transparent entities can avoid this double 

taxation, subject to branch tax rules discussed 

below.  

A U.S. corporation is required to file an annual 

Federal income tax return even if it has no 

income or tax due. Form 1120 is generally used 

although a short form (Form 1120-A) can be 

used if gross receipts are less than $500,000 and 

certain other requirements are met. A foreign 

corporation engaged in a U.S. trade or business 

at any time during the taxable year must file a 

Federal income tax return (Form 1120-F).The 

U.S. has a largely progressive rate structure, i.e., 

marginal income tax rates increase with the 

amount of income.  

Various business deductions and tax credits may 

be available in computing a corporation’s taxable 

income. Deductions available to corporations 

include ordinary and necessary business 

expenses, the net operating loss deduction and the 

dividends received deduction, as well as the 

option to amortize certain organizational 

expenses. Domestic corporate rates apply to 

income of a foreign entity effectively connected 

with a U.S. trade or business on the U.S.-sourced 

income. 

The General Business Credit 

Subject to certain limitations, a U.S. company’s 

general business credit for a year consists of the 

U.S. company’s carryforward of business credits 
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from prior years plus the total of its current year 

business credits. In addition, the U.S. company’s 

general business credit for the current year may 

be increased later by the carryback of business 

credits from later years.  

Income Tax on U.S. Branches 

of a Foreign Corporation 

In response to concerns about the parity of the 

amount of taxes paid by U.S. corporations and 

foreign corporations doing business in the 

United States with respect to similar operations, 

the U.S. imposes a branch profits tax. Pursuant 

to IRC § 884, a tax on the branch profits of a 

foreign corporation is imposed through three 

separate ways. In the first context, the profits of 

a foreign corporation’s U.S. business operations 

that are considered to have been repatriated to 

the parent country are taxed. 

In the second context, interest deemed to have 

been paid by the U.S. branch of a foreign 

corporation to foreign lenders is subject to the 

branch withholding tax. 

Finally, “excess interest” that is apportionable to 

the effectively connected income of a foreign 

corporation is deemed paid by the branch to its 

parent and is subject to the branch-level interest 

tax. 

Individual Taxation 

U.S. citizens and resident aliens are taxed on 

their worldwide income. The individual income 

tax rates are graduated and different exemptions 

and standard deductions apply depending upon 

the taxpayer’s filing status.  

U.S. citizens and resident aliens are required to 

file an annual Federal income tax return Form 

1040 if their gross income levels exceed specified 

thresholds even if no tax is owed. 

All such returns must include a taxpayer 

identifying number. 

A non-resident alien must file a Federal 

income tax return (Form 1040 NR) for any 

year in which either: 

▪ The alien is engaged in a U.S. trade or 

business 

▪ Any tax is owed for the year, i.e., not 

satisfied through withholding 

▪ The alien’s tax status for the year is a 

resident alien under the IRC but a non-

resident alien under the tie-breaker rules 

of an income tax treaty. 

U.S. residency for Federal income tax purposes 

can arise if the individual is a lawful permanent 

resident for immigration purposes, i.e., possesses 

a “green card,” or meets certain physical 

presence tests based upon the number of days in 

the United States during the last three calendar 

years. 

In addition to Federal income tax returns, there 

may be an obligation to file Federal employment 

tax and excise tax returns. An employer subject 

to either income tax withholding or social 

security taxes, or both, must file a quarterly 

return. Form 941 combines the reporting of 

income and FICA taxes withheld from wages, 

tips, etc. 

Taxation of Tax Transparent Entities 

Certain business entities (e.g., partnerships, S-

corporations, limited liability companies and 

entities validly electing to be treated as tax 

transparent entities pursuant to the “check the 

box” regulations) do not pay taxes at the entity 

level. Instead, income earned by the entity and 

attendant tax items flows through to the 

individuals and/or entities owning the entity and 

is reported by them as income, in the manner 

specified by the agreement amongst the 

individuals owning the entity and as may be 

governed by applicable Federal and state law. 

Partnerships and limited liability companies file 

an annual information return, Form 1065. Each 

partner or owner’s income and attendant tax 

items from the partnership or limited liability 

company is reported on Schedule K-1 of Form 

1065, with Schedule K-1 sent to each partner or 

member. 

Filing Dates for Returns & Payments 

Individual taxpayers must file Form 1040 by 

April 15. This deadline can be automatically 

extended for four months by filing Form 4868 and 

the IRS may grant an additional extension upon 

request from the taxpayer. Any tax due and owing 

as of April 15 accrues additional interest if an 

extension is sought. 

Corporate taxpayers that use the calendar year for 

reporting income and expenses must file Form 

1120 by March 15. Corporations using a tax year 
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other than a calendar year must file Form 1120 by 

the 15th day of the third month after their fiscal 

year end. Like individual taxpayers, corporate 

taxpayers may request an automatic extension of 

sis months to file the return, provided that it timely 

and properly files a Form 7004 and deposits the 

full amount of the tax due with Form 8109. The 

return due date may be further extended with 

permission from the IRS. 

Partnerships and similar pass-through entities 

file an annual information return using Form 

1065. A U.S. partnership’s information return 

must be filed by the 15th day of the fourth month 

following the close of the tax year. A foreign 

partnership that has U.S. source income is not 

required to file a partnership return if the 

partnership has no effectively connected income 

and no U.S. partners at any time due the 

partnership’s tax year. A partnership also may 

apply for an automatic three-month filing 

extension using Form 8736. 

Certain taxpayers must estimate their tax liability 

and pay a portion of it on a quarterly basis. 

Late filed returns will incur a penalty of 5% to 

25%. Failure to pay a tax owed will result in a 

penalty of 1/2 of 1% per month. Substantial 

underpayment of tax owed will result in a 20% 

penalty of the tax that should have been remitted. 

Depreciation and Depletion 

A deduction is allowed for the exhaustion, wear 

and tear (“depreciation”) of property used either 

in a trade or business or property held for the 

production of income. The amount deductible for 

tangible property, including real estate, is 

determined under the Modified Accelerated Cost 

Recovery System (“MACRS”). 

Certain intangible assets may be amortized over 

15 years under IRC § 197. Other intangible assets 

may be depreciated under another provision 

(IRC § 167) if the asset has an ascertainable 

value and a useful life that can be measured with 

reasonable accuracy. Depreciation deductions 

may be restricted for certain property that lends 

itself to personal use, entertainment, recreation 

or for amusement. 

In addition, certain taxpayers may elect to deduct 

as an expense, rather than depreciate, up to a 

specified amount of the cost of certain personal 

property placed into service during the tax year 

in the taxpayer’s trade or business. 

A deduction is also allowed for the depletion of 

natural sources, based on the taxpayer’s 

economic interest in the property. 

Research and Development Tax 

Incentives 

A credit for increased research expenditures is 

one of the credits making up the general business 

credit. Taxpayers may also elect to deduct certain 

research and experimental costs in the tax year in 

which these costs are paid or incurred. This 

deduction must be reduced by the amount of the 

research credit taken under the general business 

credit.  

Capital Gains 

Gain or loss from the sale or exchange of a 

capital asset is characterized as either short-term 

capital gain (or loss) or long term capital gain 

(or loss), depending on how long the taxpayer 

held the asset in question. For corporations, 

regardless of whether short-term or long term, 

capital gain is taxed at the same rate as for 

ordinary tax (i.e., 21%). 

Consolidation of Tax Returns 

A group of affiliated corporations can elect to 

file a single consolidated Federal income tax 

return. Corporations must be “includible” as 

well as affiliated in order to file such a 

consolidated return. 

An affiliated group is defined as one or more 

chains of includible corporations connected 

through stock ownership with a common parent 

that is an includible corporation provided: 

▪ The common parent must directly own stock 

possessing at least 80% of the total voting 

power of at least one of the other includible 

corporations and having a value equal to at 

least 80% of the total value of the stock of 

the corporation 

▪ Stock meeting the 80% test in each 

includible corporation, other than the 

common parent, must be owned directly or 

indirectly by one or more of the other 

includible corporations. Foreign 

corporations are generally not includible but 

a limited exception exists for certain 

Canadian and Mexican corporations. 
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Loss Carry Forward and Carry Back 

Most taxpayers are permitted to carry back a net 

operating loss from a trade or business to apply as 

a deduction against prior income and to deduct 

from succeeding years’ income any unabsorbed 

loss. A net operating loss is simply the excess of 

allowable deductions over gross income, as 

computed under the law in effect for the loss year, 

with required adjustments. There are a number of 

adjustments for individuals and corporations. 

Generally, net operating losses can be carried 

back two years preceding the loss year and then 

forward to the 20 years following the loss year. A 

five-year carryback provision applies to net 

operating losses that arise in taxable years 2001 

and 2002. For net operating losses that arose in 

tax years beginning before 1997, there are 

additional carry back and carry forward rules. In 

addition, a taxpayer may elect to forego the carry 

back period under certain circumstances. 

Tax Deferred Corporate 

Reorganizations 

The Federal income tax treatment of gains and 

losses associated with the dispositions of property 

is subject to an extremely complex set of statutory 

provisions, regulations, and judicial 

interpretations. 

This is especially so concerning the transfers of 

assets from individuals and business entities to 

other individuals and business entities. The IRC 

contains a series of provisions whereby certain 

asset transfers are tax-free, based upon the 

assumption that the new property received is 

substantially a continuation of the old investment 

without liquidation. The formation of certain 

business entities, the amalgamation and division 

of business entities, and the dissolution of certain 

business entities often can, with careful tax 

planning, be effectuated in a tax-free manner. 

Tax Audits and Appeals 

The IRS has broad authority to audit the tax 

affairs of businesses and individuals in order to 

insure compliance with applicable U.S. income 

tax laws. This includes the examination of filed 

returns and the identification of situations in 

which returns should have been filed but were not. 

In order to satisfy its compliance objectives, the 

IRS uses sophisticated computer technology and 

the accumulated experience of its personnel in the 

classification and selection of returns and other 

situations for further examination. There are a 

variety of types of examinations that allow the 

IRS to dedicate appropriate resources to a specific 

situation with the goal of the efficient use of its 

limited audit resources. 

Once an examination begins, the IRS is generally 

able to obtain any information relevant to the 

determination of tax liability – either from the 

taxpayer under examination or third parties. The 

exception to this expansive breadth of 

examination authority is limited to certain 

attorney-client communications, attorney work 

product endeavors and a narrow range of tax 

practitioner-client communications. Factual 

determinations by the IRS in examinations are 

presumptively correct, even if the taxpayer has 

not provided any information. 

Although the IRS has broad examination 

authority, there are numerous procedures to 

protect the interests of taxpayers. 

An individual or business under examination can 

challenge IRS tax determinations both within the 

IRS administrative structure and through the 

independent Federal judicial system. Within the 

IRS, a taxpayer may have his matter reviewed by 

the IRS Appeals group through an administrative 

proceeding. 

If the taxpayer is not satisfied with the outcome 

or chooses to bypass this alternative, he may 

have his proposed tax liability reviewed by one 

of several potential Federal courts. Each court 

has different jurisdictional requirements and 

advantages/disadvantages. Provided that 

a taxpayer complies with all applicable 

procedures, he may always have his proposed tax 

liability reviewed by a Federal court before the 

tax is determined to be due and owing except in 

extremely limited circumstances necessary to 

protect the interests of the government. 

The IRS generally may propose to assess 

additional taxes within three years from the date 

the return was filed. This period may be extended 

if there is a substantial omission of income or 

with the consent of the taxpayer. If no return was 

filed or if a false or fraudulent return was filed, 

the IRS may propose to assess additional tax at 

any time. 

IRS Letter Rulings 

A letter ruling is a written statement from the 

IRS’s National Office in response to a written 
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request from a taxpayer and sets forth the way 

the IRS will treat a prospective or completed 

transaction for Federal tax purposes. IRS letter 

rulings are also known as private letter rulings, 

PLRs, advance rulings or simply rulings. 

The IRS has discretion to issue rulings when it 

is in the interest of sound tax administration. 

A taxpayer’s request for a letter ruling must be 

made in accordance with established procedures 

and generally must contain all relevant facts. 

The IRS periodically publishes revenue 

procedures that set forth the procedure for 

obtaining letter rulings. These procedures may 

also identify matters in which letter rulings are not 

available. For certain types of matters, such as a 

change in accounting methods, obtaining a ruling 

can be mandatory in achieving the favorable tax 

treatment. 

A ruling is honored, with specific exceptions, by 

all IRS officials and offices but only concerning 

the taxpayer to whom the ruling was issued. The 

IRS releases issued letter rulings but with certain 

identifying information blocked out to preserve 

the anonymity of the taxpayer. 

Although other taxpayers may not formally rely 

upon the letter ruling even if they follow all of the 

particulars contained therein, other taxpayers 

often rely on issued rulings in their tax 

deliberations. The IRS generally processes letter 

rulings within 90 days of receiving the required 

information. 

Sales, Use, and Other 

Taxes 

Each of the fifty states has its own individual 

taxing scheme for businesses. The local cities, 

counties, and townships may also impose local 

taxes on businesses and individuals. The 

statutes, rules, regulations and court cases of 

each state and locality will determine the exact 

types of taxes and the corresponding tax liability 

of a foreign business. They should be consulted 

prior to an entity engaging in business in a 

particular state. 

In addition, before a state can impose taxes on a 

foreign entity, the entity must have some 

minimum connection, or “nexus” with the state. 

Nexus is determined under the Due Process and 

Commerce Clauses of the United States 

Constitution, federal statutes, state constitutions 

and state statutes. If an entity is contemplating 

doing business in a state, it should consult its tax 

and legal advisors. Some of the more common 

state and local taxes imposed by most states are 

discussed below. 

Sales Tax 

Most states impose a transaction tax, or sales or 

use tax, on the privilege of doing business in the 

state. The sales tax is generally imposed on the 

sale at retail of tangible personal property and 

some specifically enumerated services (for 

example telecommunications or dry cleaning). 

The rate of sales tax varies by state, but is 

generally in the range of 4% to 7%, with some 

states having higher tax rates. Each state also has 

enacted specific exemptions from sales tax. 

Common exemptions include sales to non-profit 

entities, sales for re-sale and industrial 

processing. 

The liability to collect and remit sales tax is on the 

seller. Directors and officers of an entity who fail 

or refuse to remit sales tax can be held personally 

liable for the unpaid use tax (including penalties). 

Use Tax 

The use tax is a compliment to the sales tax and 

is imposed in most states concurrently with the 

sales tax. The use tax is imposed on the use, 

consumption or storage of tangible personal 

property in the state. As with the sales tax, there 

are exemptions available for certain transactions. 

Usually the use tax is levied at the same rate as 

the state’s sales tax. 

The liability to collect and remit use tax, is on the 

user or consumer of the property. In some 

instances the remote seller of the property may be 

liable for the collection and remittance of the use 

tax. Directors and officers of an entity who fail or 

refuse to remit use tax can be held personally 

liable for the unpaid tax (including penalties). 

Income/Franchise Tax 

Many states also impose an entity level income 

tax that is often based on federal taxable income 

with certain modifications. Each state’s 

modifications to federal taxable income vary 

widely, but some common modifications include 

a disallowance for state income taxes paid. If an 

entity is doing business in more than one state, 

the tax base will be apportioned in some manner, 
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often based on the entity’s property, payroll and 

sales. Each state’s apportionment formula will 

vary and care should be taken to determine the 

exact apportionment formula a specific state 

employs. 

Many states also impose an entity level franchise 

tax that is generally based on the entity’s capital 

stock and other items of owner’s equity. The tax 

base is then apportioned to the state using an 

apportionment formula. As with the income tax, 

the states that impose a franchise tax have 

individual statutes, regulations and case law that 

are applicable to the calculation of the state’s 

franchise tax. 

It should also be noted that some states require 

taxpayers to calculate both the income tax and 

franchise tax, but the tax liability due is only 

imposed on the higher of the two calculations. 

There may also be income/franchise taxes 

imposed by local governmental units that a 

business should also be aware of. 

Some states do not impose a traditional income 

tax on businesses (as opposed to individuals), but 

do impose an entity level tax. There are a handful 

of states that do not impose an income tax at all, 

including Nevada and Alaska. 

Property Taxes 

Most states or local jurisdictions also impose a 

tax on property located in a specific jurisdiction. 

The tax can be applied to real property, tangible 

personal property, or in some instances, 

intangible property. A local jurisdiction, rather 

than the state, often administers property taxes. 

The tax is generally based on the value, or a 

percentage of the value, of the property in the 

jurisdiction. 

Other Taxes 

Other taxes that could be imposed by a state or 

locality include an intangible tax. If the entity 

also employs individuals in a particular state, the 

entity could be required to withhold and remit 

individual state income taxes from the 

individual. Employers could also be required to 

remit unemployment and worker’s compensation 

taxes. 

It cannot be stressed enough that each state and 

local jurisdiction has its own statutes, 

regulations and case law that govern for the 

jurisdiction’s taxing scheme. If an entity is 

contemplating doing business in a particular 

state, the entity should consult its tax adviser to 

determine the exact laws and regulations the 

entity may be subjected to for a particular 

jurisdiction, as well as the compliance 

requirements. 

Financing U.S. 

Operations 

Owner Loans and Capitalization 

Financing a U.S. business operation from abroad 

can be made through loans to, or contributions to 

owner or share capital of, the U.S. company by 

the foreign parent. 

As mentioned earlier, pursuant to the U.S.-

Poland Tax Treaty, loan interest payments made 

abroad to the foreign parent will be exempt U.S. 

withholding tax, provided that the loans are made 

on an arms-length basis. Also, loans that are non-

interest bearing or below market, will be imputed 

and the same U.S. income tax issues will arise. 

Additionally, if the U.S. company bears 

excessive foreign parent debt, the U.S. Internal 

Revenue Service (“IRS”) may deem the U.S. 

company to be “thinly capitalized.” If the IRS 

determines that the U.S. company is thinly 

capitalized, then foreign parent debt may be re-

characterized as a contribution to owner or share 

capital. In such case, the repayment of principal 

would be a dividend to the foreign parent to the 

extent of undistributed earnings and profits in the 

U.S. company. In addition, interest payments 

owed by a U.S. company to its foreign parent 

may not be deductible, if the U.S. company’s 

debt-to-equity ratio exceeds 1.5 to 1 or 60%. 

Assuming adequate capitalization of the 

company as per above, (a) repayments of 

principal can be made abroad without U.S. 

withholding tax and (b) interest payments can be 

deducted by the U.S. company, provided that 

the loan is documented by a promissory note, 

bears a reasonable rate of interest, and payments 

of principal and interest are made on a timely 

basis pursuant to the terms of the promissory 

note. For loans not evidenced by such 

formalities, repayments of principal may be 

classified as a taxable dividend subject to U.S. 

withholding tax. 
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If financing is carried out by contributions to 

owner or share capital, any attempted 

repatriation of owner equity will be classified 

first as a dividend to the extent of undistributed 

earnings and profits in the U.S. company. Any 

dividend payment made abroad will be subject to 

U.S. withholding tax, which may be at a more 

favorable rate determined by applicable income 

tax treaty. Thereafter, repatriations of owner 

equity which are not classified as a dividend 

payment can made abroad without U.S. 

withholding tax to the extent of owner or share 

capital originally contributed to the U.S. 

company. 

In the event of a liquidation of company assets, 

owner debt will be paid out before any return of 

owner equity, subject, however, to the claims of 

other creditors, secured and unsecured. This 

situation can be further improved by securing 

owner loans though a security agreement or a 

mortgage, covering some or all assets of the U.S. 

company. Registration of a public notice of such 

security interests must be made in appropriate 

land registry or personal property security offices 

in order to perfect the secured interest and obtain 

priority over unsecured or most subsequent 

secured creditors. 

Often, when a U.S. company’s activities increase 

to a level that bank financing is required, all 

owner loans and security for such loans must be 

subordinated to bank loans. However, even if 

such subordination is given, secured owner loans 

may still have priority over loans of most other 

company creditors. 

Government Incentives 

Federal, state, and local governments of the U.S. 

encourage company location, development, and 

expansion through the grant of governmental 

incentives, which include, among other things: (a) 

real estate, personal property, and income tax 

abatements/credits, (b) company loans (which 

may include market or below market interest 

rates), and (c) outright financial grants. 

Activities or commitments for which 

governmental incentives will be granted 

include: (a) location of manufacturing or 

assembly plants, (b) employment of threshold 

levels of low-skilled, semiskilled, or high-

skilled employees, (c) retraining and skill 

development of local workforce, (d) engaging 

in strategically targeted industries, high 

technology activities and/or location of 

research and development centers, and (e) 

location in, and rehabilitation of, contaminated 

or blighted urban sites. 

A company seeking governmental incentives 

must do so through the federal, state, or locally 

sanctioned economic development agencies or 

municipal corporations. Preparation, submission, 

and negotiation of written proposals, applications, 

and commitments with these economic 

development organizations is necessary and often 

must precede entering into binding commitments 

to purchase or lease facilities or equipment. 

Preparation of cross-state comparisons or 

comparisons between localities may induce 

further governmental incentives from the state or 

local government. Using personal contacts within 

these economic development organizations can, 

at times, prove to be a decisive factor in securing 

incentives. In order to assess the constantly 

changing availability of government incentives 

for companies, it is best to obtain professional 

assistance. 

External Debt Financing - U.S. and 

State Chartered Banks 

The U.S. commercial banking system is 

characterized by many national and regional U.S. 

and/or State chartered banks. Selecting a large 

“money-center” bank (e.g., New York) or a 

regional bank may depend on the particular 

needs or service expected from the bank. For 

example, some regional banks may specialize in 

providing banking services to a particular 

industry (e.g., automotive industry). A large 

“money-center” bank likely has a strong 

presence internationally and foreign offices that 

can provide a useful local liaison for the foreign 

investor contemplating the establishment of a 

U.S. company. 

Revolving (Operating) Lines of Credit 

Banks typically provide two distinct kinds of 

loans for a new company. The first is the 

revolving (operating) line of credit, whereby the 

company is granted a revolving line of credit to 

finance its working capital. Under a revolving line 

of credit, money is borrowed, repaid, and then 

may be re-borrowed. Banks grant revolving lines 

of credit on either a demand or committed basis. 

Under a demand revolving line of credit, the bank 

may, at its option, demand immediate repayment 

of the outstanding balance for whatever reason 

and regardless of whether the borrower is in 
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default. Under a committed revolving line of 

credit, the bank may typically only demand 

repayment upon maturity or if the borrower is in 

default. Draws under this kind of facility are made 

through borrower advances or issuance of letters 

of credit. 

Interest rate options currently offered by banks 

for revolving lines of credit consist primarily of 

either a floating prime-based rate or a rate based 

on the London Interbank Offer Rate (“Libor”). 

Loans are denominated in U.S. dollars only; 

however, some banks may provide currency 

hedging products to insulate companies from 

foreign currency rate fluctuations. 

Revolving lines of credit are structured on a 

formula basis, which makes available credit 

dependent upon the continuing value of certain 

qualifying assets in which the bank has a security 

interest, mortgage, or other lien. Typical assets 

secured include accounts receivable, inventory, 

equipment and real property. Thus, it is very 

common for the effective amount of available 

credit to the company to be less than the stated 

amount of the revolving line of credit and limited 

to a percentage of the value of the inventory and 

receivables of the company after allowing for 

aged receivables, bad debts, obsolete inventory, 

etc. This may be in sharp contrast to some foreign 

countries where the amount of available credit 

may not be subject to fluctuations in asset values 

occurring after issuance of the revolving line of 

credit. 

Practically speaking however, banks request as 

much security as possible and may often require 

security on all of the other assets of the borrower 

as well as seeking guarantees from owners. 

Therefore, owner loans and related security 

interests are typically subordinated and assigned 

to the bank. The banks usually require that it be 

listed as a named insured on any insurance policy 

covering the assets of the company. In particular, 

for smaller borrowers, banks may also require that 

death benefits on key-man life insurance policies 

be assigned to the bank in advance. 

Term Loan Facilities 

Banks also typically make term loans for a fixed 

period of time. Term loans usually finance the 

acquisition of specific assets of the company or 

provide additional long-term working capital to 

the company based on the current value of 

existing capital assets (such as equipment). The 

main difference between a term loan and an 

operating loan is that, while under a revolving line 

of credit whereby money is borrowed, repaid, and 

then re-borrowed, a term loan is drawn upon once, 

in-full, and repaid over its term pursuant to an 

agreed schedule. 

The principal security taken for a term loan is 

usually in the form of a lien on specific assets. 

However, banks are likely to require security over 

all of the borrower’s assets, especially if the bank 

is also providing a revolving line of credit. 

Additional methods of security described above 

and loan guarantees apply equally to term loans 

as well. In certain circumstances, the bank may 

also require the additional support of a stand-by 

letter of credit. In addition to interest rate options 

such as a floating prime-based rate or Libor-based 

rate, banks offer fixed rates of interest for term 

loans as well. Fixed rate term loans may be 

subject to a prepayment penalty if the borrower 

prepays the loan or if repayment is accelerated by 

the bank in the event of a borrower default. 

External Debt Financing - Foreign 

Banks 

In addition to domestic banks, many foreign 

bank subsidiaries are currently operating in the 

U.S., including some from Poland. The foreign 

bank subsidiaries concentrate almost 

exclusively on commercial banking activities. 

Foreign bank subsidiaries often provide the 

necessary financial liaison with the foreign 

investor and the parent bank in their home 

country when a new U.S. company is 

established. 

Other Financing Sources 

In addition to U.S. or foreign banks, senior debt 

financing may also be available from non-bank 

financial institutions. Also, in certain 

circumstances, financing for capital asset 

acquisitions can be secured from the 

manufacturer or a third party lease financing 

company through an operating lease or financing 

lease. Lease financing companies assist 

companies with acquiring capital assets by buying 

the desired assets and then leasing the assets to the 

company under an operating or financing lease. 

Operating leases are short in duration and the 

capital asset is returned to the lessor upon 

expiration of the lease term. Financing leases 

have a longer duration, covering the predominant 

useful life of the asset, and usually have a bargain 

purchase option upon termination of the lease. 
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Such methods of financing capital asset 

acquisitions may reduce or eliminate the need for 

a substantial initial payment and allow the 

company to pay for use of the assets over time 

from company cash flow. In some situations, a 

company may also seek the services of a factoring 

company to improve its cash flow. A factor may 

purchase or lend against the company’s accounts 

receivable at a discount and will endeavor to 

collect the receivables, with or without recourse 

to the company, depending on the particular 

agreement. An additional source of financing may 

be secured from so-called “mezzanine lenders.” 

These lenders provide loans on a basis 

subordinate to the senior lenders, but prior to any 

seller or owner debt, often together with a warrant 

for stock or other interest in the company. 

Mezzanine financing is more expensive than 

interest rates charged on senior debt, but may be 

key to financing a leveraged acquisition. 

Private Placements and Public 

Offerings 

Raising funds from the public, whether through 

private placement of investment securities to a 

few sophisticated investors or through public 

offering of investment securities to the general 

public, is usually effected through brokers and 

investment bankers. Depending on the size and 

sophistication of the company, the issuance of 

investment securities in the U.S. may provide a 

source of financing that may not be readily 

available in the foreign country. The issuance of 

investment securities is subject to the U.S. 

Securities Act of 1933, which imposes 

requirements covering registration, trading and 

distribution of such securities. 

Economic 

Development 

Incentives 

Within the United States, governmental bodies 

have a long history of providing businesses with 

incentives to locate or to expand their operations 

within their jurisdictional borders. Federal, state 

and local governments provide a variety of 

economic development incentives primarily 

focused on job creation and capital investment. 

Increasingly, a broad array of incentives are 

being offered in the energy and sustainability 

areas given recent public policy evolution 

focuses on these issues. 

Although they may not be the primary reason a 

business decides to expand in or relocate to a 

particular location, they can often be a significant 

influence with all other factors being equal 

amongst locales competing for a particular 

project. The availability of an educated 

workforce, access to transportation and 

distribution networks, and other business 

considerations often are the primary factors 

driving a project with incentives being an 

important variable. Competition is often robust 

among states and locales for in-bound corporate 

economic development opportunities. Because 

state and local governments offer property tax 

incentives in many different forms, it can be 

difficult to determine which local government is 

offering the best deal. One must first understand 

the various forms in which the incentives are 

offered. 

Most states offer some sort of income tax credit 

incentive program. The size of the package 

often depends upon a variety of factors, 

including when and how many jobs will be 

created, whether the company’s industry is one 

the governmental authorities are actively trying 

to promote, and how difficult it has been for the 

relevant state or locale to attract business in 

general. 

The vast majority of state-sponsored income tax 

credit programs do not provide guaranteed 

benefits. Income tax credit programs can contain 

limitations preventing otherwise qualifying 

businesses from utilizing earned credits. The 

most frequently occurring restrictions limit the 

use of tax credits to offset income tax liabilities 

generated at the new location. 

Some of the income tax credit programs are “use 

it or lose it.” This implies that if a business 

cannot utilize all or part of the income tax credits 

for the appropriate tax year, it loses the benefit. 

However, most income tax credit programs 

mitigate this detriment by providing a carry-

forward period to permit the business to utilize 

unused credits in future years, but very few 

income tax credit programs guarantee such 

utilization by refunding unused credits or 

permitting the businesses to sell unused credits to 

other taxpayers. 

If the new business owes little or no income tax 

during the credit program’s award year or any 
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available carry-forward period, the business 

stands to lose some or all of the economic benefit 

that the state has promised. 

Another tool in the arsenal of states and locales 

is local real and personal property tax abatements 

or other property tax relief. States especially do 

not always go to great efforts to publicize local 

real and personal property tax abatements, 

exemptions, or other property tax relief. Those 

programs are generally administered at the local 

level and states do not want to be perceived as 

favoring one local government over another. 

Property tax abatements are often more attractive 

than income tax credit incentives. Once a 

business has been granted real and personal 

property tax incentives, almost all incentives will 

directly offset property tax expenses that the 

business would otherwise have to pay, regardless 

of whether the business ever makes a taxable 

profit. Thus, if a business receives a property tax 

abatement or other reduction in its property tax 

liability, the business will actually receive the 

benefits that the government has promised 

regardless of the profitability of its business. 

To illustrate this point, a business comparing 

locations would need to calculate each potential 

site’s property tax, net of the incentives offered. 

For instance, assume that two cities are 

competing for an industrial expansion. The first 

city offers the new business a 50% property tax 

abatement for 20 years. The second city counters 

with no property tax incentives whatsoever. The 

choice may not be as obvious as it seems at first 

blush. Although a 50% tax abatement for 20 

years seems quite favorable, it might not be a 

good deal if the second city’s overall property tax 

rate is less than 50% of the first city’s tax rate, 

net of the first city’s incentives. The added 

benefit here is that the new business will not need 

to go through the tax abatement/exemption 

application process to receive the lowest 

property tax expense in the second city; 

administrative costs would be saved as well as 

time and perhaps political goodwill. 

States and localities in the U.S. often create 

incentive packages for companies creating jobs 

within their borders. Foreign companies 

frequently discuss such matters with economic 

development officials from several states and 

localities simultaneously in order to foster 

competition and to determine which location 

makes most sense for their particular needs. 

Governmental incentives vary from state to 

state, but the most common forms are as 

follows: 

Job Creation and Training Incentives 

State and local governments are sometimes 

willing to provide job training grants for both 

the creation of jobs or for workforce skills 

upgrade. The funds from such grants are often 

channeled through community colleges, 

intermediate school districts, licensed 

proprietary schools and trade academies. 

Geographic Development Zones 

States have increasingly been creating special 

geographic incentive zones designed to lure 

companies for specific reasons. These zones are 

not limited to urban areas. A common 

geographical incentive zone, for instance, is a 

tax haven zone. 

Tax haven zones are designated as virtually tax 

free for any business or resident presently in, or 

moving into, such a zone. They are designed to 

provide selected communities with the most 

powerful market-based incentive—no taxes—to 

spur new jobs and investment. The taxes that 

companies and residents are exempt from 

paying sometimes comprise nearly all the state 

and local taxes levied on business activity: state 

personal income tax, state education tax, local 

personal property tax, local real property tax, 

local income tax and utilities tax. The duration 

of such zones reach as long as 20 years. In most 

if not all tax haven zones, the tax relief is 

designed to eventually be phased out. Other 

designated incentive areas focus on revitalizing 

urban communities. Urban revitalization funds 

have been established to provide assistance in 

land assembly, site preparation and 

infrastructure improvements. Projects in urban 

revitalization zones include assembly of urban 

industrial parks, acquisition and demolition of 

riverfront parcels for new office development 

and demolition of blighted areas to make way for 

new mixed-use development. 

Environmentally-Based Incentives 

Government officials on the local and state 

levels offer significant assistance incentives for 

the rehabilitation of contaminated properties 

often referred to as “Brownfields.” These 

incentives are designed to encourage and assist 

developers who want to return contaminated 

property to productive use more quickly and at a 

lower cost than before, while still protecting 
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human health and natural resources. Qualifying 

owners and operators of contaminated sites can 

receive significant funding to help pay for 

cleanup actions (as long as these owners and 

operators were not the cause of such 

contamination). Cleanup standards are often 

flexible in order to give developers the option of 

proposing creative solutions to historical 

contamination based on future use of the 

property. Finally, not only is funding often made 

available, but governmental authorities also 

frequently provide qualifying owners and 

operators with tax credits for the reduction of 

local and state tax liabilities. 

Research and Development 

Incentives are available in various states and 

locales for a wide range of activities associated 

with research and development (“R&D”). Most 

incentives focus either on companies 

committing a certain amount of their budget to 

R&D, on those that specialize in cutting edge 

high-technology research, or on those ready to 

commit significant sums of money to various 

environmentally friendly projects increasingly 

focused on sustainability and climate change 

related policy initiatives. 

For instance, an employer in the electronics, 

communications, medical science and other high 

technology fields who also devotes a significant 

percentage of operating expenses to research and 

development may be eligible for high-technology 

job creation state tax credits. Such credits, 

depending on the state, may be awarded for up to 

20 years and for up to 100% of the tax related to 

the project. These tax credits are designed to 

attract new, innovative and cutting-edge 

companies that specialize in new technologies. 

They are most often available to firms doing 

advanced computing, biotechnology, electronic 

device technology, engineering and laboratory 

testing related to product development, medical 

device technology, product research and 

development, advanced vehicle technology or 

technology that assists in the assessment or 

prevention of threats or damage to human health 

or the environment. 

Capital, Machinery and Land Purchases 

Investment tax credits are often present in 

incentive packages for companies. These 

credits are primarily designed to encourage and 

offset preliminary investment costs associated 

with capital purchases and the acquisition of 

both machinery and real property. 

Dissolving a Business 

Introduction 

The term “dissolution” refers to the ending of 

a company's legal existence for purposes of 

conducting business. The following is a general 

outline of procedures and considerations 

involved in dissolving corporations and limited 

liability companies – the two most common 

businesses used by foreign entities to conduct 

business in the United States. This focuses on 

common rules, based largely on the various 

model statutes used by state legislatures to draft 

specific laws in their states. Rules vary from 

state to state. A qualified attorney should be 

engaged before beginning the dissolution of a 

business entity. 

Corporations 

A corporation can be dissolved in several ways. It 

can be dissolved voluntarily by the board of 

directors and shareholders of the corporation, 

upon the happening of an event specified in the 

articles or certificate of incorporation, judicially 

by a court, or automatically under certain 

circumstances. In some cases, the dissolution of a 

corporation can be revoked prior to the complete 

distribution of the corporation's assets. 

Voluntary Dissolution 

A corporation may be voluntarily dissolved by its 

board of directors and shareholders. To do so, the 

board of directors must first approve a dissolution 

plan at a meeting or by written consent and then 

submit the plan to the shareholders. In some 

states, the board of directors must recommend 

approval of the dissolution to the shareholders, 

unless the board determines that, due to a conflict 

of interest or other special circumstances, it 

should not make a recommendation. Next, the 

shareholders must approve the dissolution at a 

meeting called for that purpose or by written 

consent. In some states, a corporation can be 

dissolved by written agreement of the 

shareholders without approval of the board of 

directors. 

After the dissolution is approved, a certificate 
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of dissolution must be filed with the 

appropriate governmental entity. The filing 

establishes the date and time when the 

corporation is dissolved and must begin 

winding up its business. Technically, the 

“existence” of the corporation continues 

notwithstanding dissolution for the purposes of 

winding up and liquidating the business.  

Judicial Dissolution 

A corporation can be judicially dissolved at the 

request of the State government, a shareholder 

or a creditor. The court may order dissolution if 

a sufficient basis for dissolution exists. 

Action by State government 

The State where the corporation was 

incorporated can bring an action in court to 

dissolve the corporation on the grounds that the 

corporation was fraudulently organized or 

repeatedly and willfully conducted its business in 

violation of the law. 

Action by directors or shareholders 

The directors or the shareholders may bring an 

action if the directors are unable to agree by vote 

on material matters regarding the management of 

the corporation, the shareholders are unable to 

elect directors for the corporation, the directors 

have acted in an illegal, oppressive or fraudulent 

manner, or the corporate assets are being 

misapplied or wasted. After a court order has 

been entered, the court will direct the corporation 

to wind up its affairs and liquidate its business. 

Automatic Dissolution 

A corporation may be automatically dissolved 

for failing to file and pay franchise taxes or 

reports or to take other specified actions and 

upon the expiration of its corporate term if not 

perpetual. 

Administratively 

A corporation may be automatically dissolved 

for a variety of reasons, usually including failing 

to pay franchise taxes or fees, file annual 

reports, designate or maintain a statutory agent, 

or otherwise to comply with specific state 

requirements. A corporation which has been 

administratively dissolved usually may apply 

for reinstatement within a specified time frame 

after dissolution. 

Expiration of corporate term 

If a corporation has selected a fixed corporate 

term in its articles or certificate of incorporation, 

rather than a perpetual term, it will be 

automatically dissolved when the corporate term 

expires. No dissolution filing is required. 

Effect of Dissolution 

A dissolved corporation continues to exist as 

a legal entity, but may not carry on any business 

except as may be appropriate for winding up and 

liquidating its business and affairs. The 

permitted types of activities include the 

following: 

▪ Collecting assets 

▪ Disposing of properties that will not be 

distributed in kind 

▪ Discharging or making provision for 

discharging liabilities 

▪ Distributing its remaining property to its 

shareholders according to their interests 

▪ Doing anything else necessary to wind up 

and liquidate. 

The dissolution of a corporation does not, 

however, do any of the following: 

▪ Transfer title of the corporation’s property 

▪ Prevent transfer of its shares or securities 

▪ Subject its directors or officers to a different 

standard of conduct 

▪ Change quorum or voting requirements for 

its board of directors or shareholders 

▪ Change provisions for selection, resignation 

or removal of its directors or officers or both, 

nor change provisions for amending its 

bylaws 

▪ Prevent commencement of a proceeding by 

or against the corporation in its corporate 

name 

▪ Abate or suspend a proceeding pending by or 

against the corporation on the effective date 

of dissolution 

▪ Terminate the authority of the registered 

agent of the corporation. 

Payment or Provision for Claims 

and Distribution of Assets after 

Dissolution 

The corporation must, as a part of its dissolution, 

make adequate provision for the payment of its 

creditors prior to making any distribution of assets 

to its shareholders. After either payment or 
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adequate provision for payment to the 

corporation's creditors has been made, the 

remaining assets can be distributed to the 

corporation's shareholders according to their 

respective rights and interests. The directors may 

be personally liable for the amount of the 

distributions if assets are distributed without first 

having made adequate provision for the 

corporation's creditors as required by the statute. 

A shareholder who receives a dissolution 

distribution with knowledge that it is contrary to 

these requirements may also be liable for the 

distribution received. 

Barring Claims 

There usually are procedures for a corporation to 

dispose of the known claims of creditors by 

notifying those claimants in writing of its 

dissolution after it becomes effective. Failure of 

the creditor to assert a claim against the 

corporation, within a specified time period after it 

has received notice of the corporation's 

dissolution will bar the creditor from later 

asserting its claim. Additionally, a dissolved 

corporation may be able to bar all creditors, 

known and unknown, that do not file claims 

within a specified period of time by publishing a 

notice of the dissolution in a newspaper which 

meets specific circulation requirements. 

Limited Liability Companies 

An LLC may be dissolved in any of the following 

ways: 

▪ By expiration of the term of the LLC (as 

stated in its charter documents); 

▪ The happening of events specified in its 

articles of organization or its operating 

agreement 

▪ By a written consent of the members 

▪ By the entry of a decree of judicial 

dissolution. 

Unlike a corporation, a certificate of dissolution 

is not required to be filed for the LLC to be 

dissolved although upon completion of the 

winding up of the LLC's business and affairs, a 

certificate of cancellation is to be filed. See 

below. 

Effect of Dissolution 

Upon dissolution, the LLC must begin winding up 

its business and affairs. As with a corporation, the 

winding up process generally involves selling the 

assets and satisfying the debts of the LLC and 

distributing the remaining assets to the members 

of the LLC. During this winding up process, the 

managers or members who manage the LLC 

generally have the authority to engage in activities 

that are appropriate for winding up. Some of the 

LLC statutes enumerate the following activities as 

appropriate in winding up the LLC: 

▪ Prosecuting and defending suits 

▪ Settling and closing the business of the LLC 

▪ Disposing of and transferring the property of 

the LLC 

▪ Discharging the liabilities of the LLC 

▪ Distributing to the members any remaining 

assets of the LLC 

▪ Preserving the LLC business or property as a 

going concern for a reasonable time 

▪ Settling disputes by mediation or arbitration. 

Additionally, in some states, an LLC, similar to 

a corporation, may be able to give notice to 

creditors or publish a notice of the dissolution in 

order to bar claims of creditors if the LLC 

follows the procedures specified in the 

applicable statute. 

Dissolution Procedures 

A LLC is dissolved and its affairs wound up in a 

fashion similar to that of a corporation. The 

winding up process involves selling off the assets 

of the LLC, satisfying the debts to creditors and 

making distributions to the members. The assets 

of the LLC are distributed first to its creditors, 

second, to its members who may be owed any past 

or current distributions, and finally, any 

remaining assets are distributed to the members in 

accordance with their share of the LLC. 

As with a corporation, distributions to members 

that are made without adequately providing for 

the creditors of the LLC can result in liability to 

the LLC. A manager of the LLC who votes for, or 

a member who assents to, an improper 

distribution can be held liable to the LLC for the 

amount of the distribution that was improperly 

made. 
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Cancellation of Articles of 

Organization 

Once the winding up of the LLC is completed, 

a certificate of cancellation is filed with the 

appropriate governmental authority in the state 

where the LLC was organized. The filing of the 

certificate of cancellation will cancel the legal 

existence of the LLC. 

Other Considerations 

When closing a business, there are several things 

that should be considered and reviewed with 

legal, tax and accounting professionals: 

▪ Tax consequences and final federal, state, and 

local tax returns and payments 

▪ Outstanding obligations under contracts and 

other binding commitments (including bank 

financing arrangements) 

▪ Employment issues, including obligations 

under employee benefit plans, severance 

arrangements, COBRA (continuing health 

care obligations) and WARN Act (plant 

closing notification requirements) 

responsibilities 

▪ Disposition and protection of intellectual 

property. 

▪ Payment or provisions for payment of known 

and contingent liabilities and the effect of not 

paying or performing those liabilities 

▪ Selling and liquidating the company’s assets 

▪ Withdrawing from doing business in other 

jurisdictions




