Right-of-way easement —
general issues and effects
of changes to regulations
concerning the perpetual

usufruct right

Easement is one of limited rights stipulated
in the Polish Civil Code' next to the right of
usufruct, pledge, mortgage, etc. A right-of-
way easement grants a right to travel or pass
through adjoining land (referred to as bur-
dened, or servient land) in favour of anoth-
er property. Furthermore, when a given real
property has no legal access to a public road
or outbuildings ancillary to the property, the
owner of the property whose utility is to be
improved (dominant land) may request that
the required right-of-way easement (neces-
sary right-of-way) be established over adjoin-
ing properties against payment'.

The necessary right-of-way easement is es-
tablished pursuant to an agreement execut-
ed in the form of notarial deed" — provided
that the owners of adjoining properties agree
as to the contents of the deed, i.e. the scope
and manner of exercising the easement and
the amount of due payment. If the property
owners fail to reach an agreement, the court
grants a decision staking out the right of way.
When granting the right-of-way easement, it
should be borne in mind that the right of way
should be established taking into account
particular needs of the property which has
no access to a public road while also think-
ing about the least possible encumbrance on
the property through which the right of way
cuts, as well as considering the social and
economic interest.

There are various types of easements, in-
cluding easement appurtenant and per-
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sonal easement. Easement appurtenant is a
right over use of the servient property for
the benefit of another property, regardless of
who the owner of the dominant property is.
Accordingly, easement appurtenant remains
effective even if the properties, whether
the dominant land or servient land, change
hands because the right of way has not been
established for the benefit of the land own-
er but, precisely, for the benefit of a specif-
ic estate. The easement expires only when a
single person becomes the owner of both es-
tates, dominant and servient.

Aright of way can also be granted as a per-
sonal easement, conferred upon an own-
er-like possessor of the dominant estate.
However, it should be noted here that a per-
sonal easement is non-transferable, nor may
the right to exercise it be assigned to anoth-
er entity; therefore, it expires in the event
of change of owner-like possessor or when
owner-like possession comes to an end.
Since it is attached a specific person, the per-
sonal easement expires no later than upon
the death of this person.

The issue of the right-of-way easement
concerning land held in perpetual usu-
fruct should be considered separately. In
this case, there is no reason to grant person-
al easement as the perpetual usufructuary
is a dependent possessor rather than own-
er-like. The position established among le-
gal commentators” and the rulings of the
Supreme Court indicate that a right-of-way
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easement can be established over the right
of perpetual usufruct or for the benefit of a
perpetual usufructurary.’

Considering the above, how will the chang-
es arising from the Act on Transforming the
Perpetual Usufruct Right of Land Developed
for Housing Purposes into Ownership, which
entered into force onJanuary 1, 2019 affect
the right-of-way easement established by a
perpetual usufructuary of a dominant estat-
e"? The very answer is presented directly by
the provisions of the said act. Encumbrances
on perpetual usufruct existing as at the trans-
formation date become encumbrances on
the property. Rights related to perpetual
usufruct are converted into rights related to
the ownership of the property. The above
indicates that easements appurtenant es-
tablished in the preceding years will remain
unchanged. The only change will be the
owner of the given property.
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