Claim for alteration to
easement or the way
easement is exercised

Owners of properties over which land easements or transmission rights of way have been
established and owners of benefitted properties and of transmission facilities must be
aware of the fact that under certain circumstances the nature of easement/right of way and

the way it is exercised may change.

One way to change it is for the owner
of the benefitted property (or transmission fa-
cilities) and the owner of the burdened proper-
ty to enter into an agreement. This follows from
Article 248.1 of the Civil Code which stipulates
that a limited right in property may be altered
by an agreement between the benefitted par-
ty and the owner of the burdened property;
and where the right is entered in the Land and
Mortgage Register — by a relevant entry in that
Register. If the parties cannot reach agreement,
they may opt to refer the matter to a court
for resolution. In court, when a material busi-
ness reason arises in connection with the bur-
dened property, it is possible to effect a change
in the way an easement is exercised by assert-
ing a claim under Article 291 of the Civil Code
(or —in case of a transmission right of way — un-
der Article 291 in conjunction with Article 305
of the Civil Code).""A material business reason”
is an unspecified term which becomes con-
crete only in a given factual context. However,
it can be concluded that an existing easement
may be altered provided there is an objectively
valid reason. It is not sufficient for the burdened
property owner to be personally convinced that
there is a reason or for the need to be person-
al in nature. Pursuant to Article 291 of the Civil
Code, a division of property does not constitute
a material business reason. In the event of a di-
vision, the owner is entitled to a different claim,
one which follows from Article 290.3 of the Civil
Code™ Given that it is only the owner of the bur-
dened properly who may lodge a claim seeking
to alter an easement/transmission right of way
or the way it is exercised, any changes arising
from enforcing the claim will limit the rights

of the benefitted property owner rather than
accommodate the greater needs of the ben-
efitted property® There is no requirement for
the material business reason to be extraordinary
in nature, previously unknown to the parties
or unforeseeable. On the contrary, in such con-
texts the reasons are usually related to ordinary
events which significantly affect the situation
of the burdened property owner and inter-
fere with their most beneficial use of the land.
“Examples of ordinary events include a change
in the intended use of property resulting from
adoption of a land-use plan.!

However, the court does not rule in favour
of an action seeking change in an easement
or the way it is exercised every time a mate-
rial business reason arises. It will not rule so
if a requested change will cause a dispro-
portionate injury to the benefitted property.
When deliberating on that matter, the court
should consider the socio-economic purpose
of the benefitted property and the extent
to which its usefulness improves as a result
of establishing the easement/right of way. On
the other hand, the court must weigh the ben-
efits accruing to the owner of the benefitted
property against the scale of new, serious busi-
ness needs of the burdened property own-
er® Only when the comparison suggests that
the injury to the benefitted property is dispro-
portionate, the action should be dismissed.

One must also note that a change
in the easement or the way it is exercised
will most certainly entail costs on the part
of the owner of the burdened property, which
are often sizeable given that changes normally
require a compensation to be paid. According
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to the policy pursued in judicial decisions,
the amount of compensation is not linked to
theimproved usefulness of the burdened prop-
erty. Acompensationisintended to be a reward
in lieu for the owner of the benefitted property.
When determining the amount of compensa-
tion, the court examines the type and extent
of injury, i.e. the degree of inconvenience suf-
fered by the owner of the benefitted property
as a result of the altered easement or a change
inthe way itis exercised. Depending on the fac-
tual status, the amount of compensation may
be determined on the basis of the annual val-
ue of injury; such a calculation is to be made
by a court-appointed appraiser where relevant
expertise is required. As a rule, the court should
award a compensation in the form of a one-off
monetary payment which may be disbursed
in instalments provided the amount is consid-
erable and the owner of the burdened property
cannot afford a one-off payment. A compen-
sation awarded for a change in the way a trans-
mission right of way is exercised may take into
account the cost of carrying out the change.
However, as the owner of the benefitted
property may become unjustly enriched by
that, the value of the improvement, for in-
stance the cost of new parts replacing partial-
ly worn out parts, needs to be deducted from
the costs (resolution of the Supreme Court
of 2 June 2010, Il CZP 36/2010, LexisNexis
No. 2273458, OSNC 2010, No. 12, item 163, with
glosses by: G. Matusik, Rej. 2011, No. 1, p. 115,
and M. Warcinski, PS 2011, Nos. 7-8, p. 166)."
Law commentators suggest that it is often very
difficult to precisely determine the amount
of due compensation. Therefore, courts may
employ a rule whereby they award “an appro-
priate amount” determined upon their assess-
ment and consideration of all facts of the case
(Article 322 of the Code of Civil Procedure).®!
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